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PREFACE. 



In submitting the present Treatise to the Profession, 
the Author is anxious to obviate as early as possible 
the charge of h;2lving done what has been done 
already, by displaying the plan he has adopted, and 
the objects he has aimed at, which will, he hopes, 
be found to combine ifiovelty with practical utility. 

I. In the classification of his topics and prece- 
dents he has consulted their real, not their abstract 
nature. Hence he has begun with the lease and 
release, the ordinary purchase deed of modem 
times, and gradually descended through the inter- 
mediate assurances which may be the medium of 
purchase transactions, to the ancient feoffment, 
proportioning the space and attention allotted to 
each to its present importance, and carefully avoid- 
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iv Preface. 

ing a parade ot learning which is virtually obsolete, 
or which may be found in existing treatises. 

2. In his precedents he has studied brevity, more, 
he believes, than has been done by any of his pre- 
decessors. In this he has complied with the re- 
quisitions of society, and the apparent wish of the 
profession; and has endeavoured to stop a main 
source of complaint and censure against modern 
conveyancing. When he has rejected an usual 
but (as he conceives) unnecessary clause or expres- 
sion, he has generally given a reason for the omission, 
which he trusts will be deemed satisfactory ; but he 
abandoned his original intention of accounting for 
every deviation, however minute, from the common 
form, from a conviction, that to detail what ordinary 
knowledge and reflection can suggest, would be 
wearisome to himself and unprofitable to his readers. 
In no precedents hitherto published, have principles 
been followed up to their legitimate consequences ; 
but by observing them, it is the Author's opinion, 
that precision may be introduced into conveyancing 
with perfect safety, and that by clearing away the 
synonyms which darken the meaning without aid- 
ing the operation of the instrument, the attention 
will be forcibly called to the simple and significant 
words on which the law has impressed a peculiar 
efficacy.* He hopes that the intrenchment he 



* Lord Alvanley's well-known reprehension of a departure from 
established forms has been frequently quoted, and much commended. 
Had his Lordship reflected that the forms to which he exhorted a 
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has ihade on existing forms will but slightly diminish 
the value of his work with those who may prefer 
them in their original diffusion, or who may be un- 
willing to reject clauses which, however useless, 
have the sanction of long duration and general re- 
ception. For first, these parts of the conveyance 
are an inconsiderable portion of the whole Treatise, — 
and secondly, as every omission and alteration of 
the least moment are carefully adverted to, the 
practitioner can, if he pleases, easily supply the 
usual verbiage.* 



blind adherence, were themselves a departure from antecedently 
established forms, and that an excision of indefensible superfluities 
is as much a recurrence to ancient, as a relinquishment of modern 
usage ? It has been judiciously observed, that " confusion and uncer- 
tainty in conveyancing arise from the use of ill defined words, and 
the affectation of unnecessary clauses ; " and that " from an extreme 
caution to avoid this evil, conveyancers have taken the surest means 
to encrease it, (viz.) by an injudicious accumulation of synonymous 
expressions." Rede's Examination of the Law of England, vol. ii. 
39, 40. 

* The author will, however, observe, that the serious charge which 
has been brought against conveyancers, of unnecessarily dilating the 
bulk of deeds, is, in his view, but partly true : it is true in respect 
to the phraseology, and many of the clauses in the body of the in- 
strument ; but it is not true in its full application to recitalsy to 
which it is mainly directed, and which are the principal means of in- 
creasing the conveyance. For though, abstractedly Speaking, reci- 
tals are not essential to the validity of a conveyance, they are in 
many instances requisite to display its groundwork and connection 
with the preceding chain of title ; indeed sometimes to render the 
frame of thie instrument intelligible. And so long as courts of 
equity control real property, it must in a great proportion of cases 
be considered in the highest degree expedient to preserve and em- 
body with the mimiments of the title, evidence of the fairness of the 
transaction, which can only be done by reciting the antecedent facts. 
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3. But though the Author has, in retrenching 
superfluities, followed the dictates of re^on operat- 
ing on principle, more fearlessly than those who 
have gone before him, he has felt the force of the 
reflection that others may not always acquiesce in 
his conclusions, or wish to adopt his alterations. 
Hence much of what he still considers unnecessary 
matter has been retained, marked however with 
inverted commas, and most frequently attended with 
comments. But in many places the inverted 
commas are only intended to show what may be 
safely omitted when brevity is a paramount consi- 
deration. 

4. In annotating on the precedents, he has mingled 
theory with practice, eliciting the principle of the 
instrument, and collaterally commenting on the 



Illustrations of these remarks will be found in the ensuing sheets. 
But the author at the same time admits that the modem mode of re- 
citing is puiihed to an unpardonable extreme by those who enter on 
this part of the instrument with an ignorance of the principles on 
which, in rational practice, it is founded, and which alone can enable 
them to select and concisely develope such circumstances, as it is 
proper to introduce. This observation will, it is, hoped, be a satis- 
&ctory reason for the plan which the author has pursued in the pre- 
sent treatise, of curtaMing the diction without in general diminish^ 
ing, in any specific transaction, the usual nun4>er of recitals; and 
as the evil arising from their increasing the size of the deed, is felt 
n proportion to the smallness of the transaction or poverty of the 
parties, and consequently as it becomes less necessary, it may be 
easily obyiated by impressing the draughtsman with the real nature 
8»d object of recitals, which will enable him to exercise over them a. 
discretionary pow^, and adapt them to the circumstances of the 
case. 
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doctrines wiiich are suggested by the recitals, when 
a knowledge of them is requisite to a comprehension 
of the transaction. 

5. The numerical division and subdivision of the 
precedents in the margin are chiefly meant to faci- 
litate reference and obviate the necessity of repeti- 
tion. An analysis more accurately logical might 
be given,* but it would not have equally attained 
this end. 

6. The peculiarities which may characterise the 
various forms are noticed only as they occur ; and 
therefore whe6 the reader ttteets ttny AVithout an 
accompanying cotntttent, he will pfobdbly find it 
explained in the anterior part of the Work. 

Finally, the Author requests that the critical and 
controversial parts of the work may be received in 
the spirit in which they were written, that of free 
inquiry ; — with a desire of correcting such errors 
as he presumes to think (without forgetting his own 
fallibility) have been fallen into by those whose 
authority sanctions their opinions, and whose value 
and general accuracy his quotations will shew he can 
appreciate. 

* Sec p. 22. 



ERRATA. 

Pnge bi, line 4 from bottom, read *' tbe said S. Soame, of the first part, the said 

J. Jones, of the second part, and A. Aker, of the third part." 
86, ... . 9 /or « W. Wilson," read " H. Howard." 
143, .... 3 after " Howe," read " his heirs, executors, administrators, and 

assigns respectively. 
199, .... 11 from bottom, /or ** in the comities of, &c." read << in the county 
of, &c." — there being only one recovery. 
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FORMS IN THB PRECEDENTS. 



(The ligures and luimfirals. respectively denote the page^ the primary division 
of the precedeDtj, and its sub-dirision.] 



I. RECITALS. 

Of Purchase Conveyances^ S^c, 

Bargain and sale for a year, 18. IV. Lease and release in fee. 17. 1. 1. 
1$3. Ut 1.;. to uses. 52. II. 1. 113. II. 1. 174. II. 4; subjeci; to a rent- 
charge. 77, II. I. Lease and Release, fine levied pursuant thereto, and cove- 
nant to surrender copyholds, 130; II. 4. Appointment and release. 99^.11. h 
Bai^gaio tfl^d. sale from the commissioners to the assignees of a bankrupt, 152. 
U, % Feoffment in fifee. 123. IL 1. Of a rectory,, 221. 11. 1. Fme levied. 
IJICU V. 1. Settlement of freeholds and copyholds, 183. II-. 1. Lease for 99 
years, 139. II. 2. Grant to three tenants in common to uses, with respective 
■ remainders to them in fee, 225. II. 1. Lease from a corporation for 99 years, 
determinable, 231. II. 1. Of a conveyance, void at law, 252. II. 1. 

Of Mortgage Deecb, t^c. 

Mortgage ia fee by lease and release. 53. II. 3. By deoouse.. 53. II. 2. 
Appointment by way of, but of an equitable interest only, 184. II. 2. Transfer 
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of a mortgage in fee by lease and release. 54. 11. 4. Further charge. 54. II. 5. 
Conveyance in fee in trust for sale. 55. II. 7. Grant of a rent-charge. 54. II. 6. 
Mortgage-money due with a sum secured by a further charge, and an arrear of 
interest, 55. 11. 8. With an arrear of interest only, 56. 9. 11. Annuity pay- 
able, but no arrears, 56. 10. Mortgage-money and interest due to an execu- 
tor, 100. 8. That the purchased hereditaments are subject to a mortgage, 
158. IL 5. 

Of Contracts for Sale. 

For sale by beneficial owner, general form.. 18. 1. 2. Subject to an annuity. 
93. II. 4. By devisees in trust for sale. 84. II. 5. See also 252. II. 2. By an 
executor under a naked authority. 109. II. 4. By an original vendor. 115. 
II. 8. By a sub-vendor. Ibid. 9. By a mortgagee with power of sale. 132. 
11. 5. By a vendor of freeholds and leaseholds, in consideration of an annuity. 
140. II. 4. With a mayor, alderman, and burgesses. 148. II. 3. By the as- 
signees of a bankrupt. 153. II. 3. Of an equity of redemption in freeholds and 
copyholds by a husband and wife, 185. II. 4. By three tenants in common for 
the sale of the entirety, 226. s. Of an equity of redemption, 237. II. 4. 

Of other Agreements. 

With several mortgagees for payment of their debts, in order to procure their 
concurrence in the conveyance. 56. II. 13. ; with the trustee of an outstanding 
term to procure a surrender of it. 80. VII. 3. ; with a mortgagee for years for 
the same purpose. 85. II. 6. Of trustees to convey the legal estate. 93. II. 5. 
Of dowress to release, ibid. Of trustee of an outstanding term to assign it. 
96. V. 3. ; with the executor of a mortgagee to obtain his junction. 100. II. 8. 
Of an annuitant to concur in a fine. 101. II. 8. Of an heir at law to concnr in 
the purchase conveyance. 108. II. 2. With a mortgagee in fee, who joins to 
convey the legal fee. 115. II. 10. By a devisee of a rent-charge to release it. 
115. H. 11. By an executorv devisee to concur in the purchase deed and a fine. 
115,11.12. With the purchaser for an indemnity against legacies. 116. 1L13. 
By a mortgagor to join in a conveyance from the mortgagee with power of sale. 
132. II. 5. To apportion the purchase-money. 132. II. 6. With respect to 
legacies, as to what shall be the primary fund for paying them. 134. VII. By 
purchaser to secure an annuity. 140. II. 4. By mortgagee to discharge the pur- 
chased lands on a reduction of his debt. 149. II. 3. Of a surviving trustee to 
convey the legal estate. 163. II. 2. By two exchanging parties, 189. II. 3. For 
equality of exchange, ibid. By tenant in tail to suffer a recovery, 198. II. 2. 
Ibid, of husband and wife, 204. II. 3. Of a wife to join in a fine to bar dower, 212. 
II. 6. 

O/* Seisin. 

Of testator, simplest form, 87. II. By purchase for a valuable consideration, 
108. II. Of freeholds and copyholds, 129. II. 1. Of vendor, 139. II. I. Of ven- 
dor in the recital of a mortgage for years, 147. II. 1. Of a tenant in tail, 198. 
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IV, 1. Of an heir, 921. II. 2. Of a a>rpQration in tbe gr^nt of a reversion in fee, 
231. II. 3. Of two tenants in common^ subject to dower in their respective 
idiares, 247. II. 1. 

Of Wills, Sfc. 

Devise to trustees in fee in trust for sale^ 77. If. 3. To trustees and the sur- 
vivor of them, &c. 88. II. 1. To trustees upon trust for an annuitant and tes- 
tator's son^ when he should attain 21. and then to him in fee. 92. II. 1. Codicil 
revoking a devise. 92. II. 2. By mortgagee for years, appointing executors. 
100. II. 3. Devise to two tenants in common in fee, subject to a rent-charge. 
100. II. 5. Will defectively executed, giving the executor a naked authority, &c. 
108. II. 1. Executed according to the provisions of a power. 113. II. 3. De- 
vise in fee, subject to a rent-charge and executory devise. 1 14. II. 3. To trustees 
to sell after tiie expiration of certain leases. 123. II. 2. Of freeholds and copy- 
holds limiting an estate for life, with remainder in fee. 129. II. I. 

Of Deaths. 

Of testator wiU^oui; revoking )ns will. 78. II. 4. Of an annuitant. 77, II. 2. 
Of cestuique trust for life. 78. II. 5. Of a trustee with the accruer of the legal 
estate to the survivor. 78. II. 6. Of testator leaving an heir at law. 124. II. 3. 
Of a lessee for lives in trusty ioliest^te, 167. II. 2. 

Of Proceedings in Equity. 

Decree establishing a will, &c. 124. II. 4. lyiaster's report. .125. II. 5. 
Decree for a sale of .testator's estates with the approbatioja of his creditors^ and 
for the purchase money to be paid into the bank, ibid. 6. Sale by public auction, 
with the master's .approbation. 126. II. 7,. Report that A. 3* is the purchaser, 
absolutely confirmed. 126. IJ. 8. Order for the payment of the purchase money 
into the bank. 126. II. 9. Payment acco;cdingly, ^bid. 10. 

^- Miscellaneous. 

Of the acknowledginent of a. fine, 102. VI. Of the creation and assignment of 
an outstanding term, after cU^ers mesne acts^ &c. 80. VJI. Qf the merger of the 
tefjn. in |i piojety of ,the lands, ^0. VII. 3. That sopiie legacies have .been paid; 
andotlj^rs mot^ 144. 6. Commission .of bt^kcupt^ 152. U. 2. lu who^i a lega) 
^Stat^ is, J156. II- 2. Of a declaration ^f trust, 184. II 1^. Of the infancy of a 
legatee, &c. 130. II. 3. Of a sale in lots, 247. II. ^. 

TESTATU.MS. 

Where the purchase money is paid to the vendorjsifnply. 13^ II* W^^ce ^is 
first applied in the discharge of mortgages and a rent-charge. 57. III. Where 
part has been paid as a deposit, jand ^ jgemtniader is expressed to be paid to a 

a 



xvin Synopsu. 

deFiflce in trust for sale. 79. III. Where the whole purchase money is paid to • 
mortgagee in a conye3rance by tenants in common. 101. lU. For declaring the 
use of a fine. 102. VII. Where the purchase money is paid to an executor ex- 
ercising a naked authority, by the direction of cestuique trusts. 109. III. Where 
a mortgage is discharged, a first purchaser paid the residue of the original pur- 
chase monesy, and the sub-vendor the surplus of the full purchase money. 146. 
III. Where trustees convey in pursuance of an order of the Court of Chancery,, 
tiie purchase money having been paid into the bank. 127. III. On a sale of 
freeholds and copyholds by a mortgagee with power of sale, in which the pur- 
chase money is apportioned. 132. III. In a conveyance of freeholds and lease- 
holds in consideration of an annuity, charged on the purchased premises. 141. 
IIL In which the consideration is applied in part payment of a mortgage by a 
mayor, aldermen, and burgesses. 149. III.* In a conveyance by assignees of a 
bankrupt. 153. III. By the assignee of an insolvent debtor. 159. III. Where 
the purchase money is paid to two cestuique trusts* 164. IIL To a cestuique 
trust of an estate pur auter vie. 167. III. Where the consideration is money 
due on a mortgage, money paid, and aa annuity secured on the purchased pre- 
mises, 185. III. In an exchange effected by way of appointment and release, 
190. III. 3. In a bargain and sale to a tenant to the praecipe, 198. IIL — ^204. IIL 

OPERATIVE WORDS. 
In Rekases. 

Simplest form, 18. III. Where mortgagees concur, and a rent-charge is ex- 
tingruished, 58. IV. Where right of dower is released. (94. IV.) Where a term 
is assigned. (61. XII.) Where the fee is conveyed and a term surrendered by a 
mortgagee. (101. IV. 1. 2.) Whenthd legal fee is conveyed by a mortgagee. (1) 
equitable rijghts transferred, (4) a rent-charge extinguished (2), and an execu- 
tory interest released. (3) 117. IV. By trustees for sale in pursuance of a 
decree, 127. IV. By a mortgagee of freeholds and copyholds, with power of 
sale (1), the mortgagor / concurrmg. (2) 133. IV. Assignment of leaseboldi^'by 
the beneficial owner, 141. V. By a mortgagee for years in whom it is doubtful 
whether the legal fee is not vested, and who releases and surrenders by the direc- 
tion of cestuique trust to a corporation aggregate, 149. IV. 2. 3. By the as- 
signees of a bankrupt, with his concurrence, 153. IV. By the trustee of the 
legal estate, under the direction of a tenant for life, and person in remainder in 
fee of the equitable interest, 164« IV. By an infimt trustee, under an order of 
the Court of Chancery, 168. III. 

In Appointments, 

In pursuance of a general power, with release by way of further assurance, 
175. III. 1. 2. 190. IIL 1. 

• By mistake, IV. 



Synopsis. ^ 

In a Grant. 

Of an adrowson, 212. IV. In an appointment and grant, 217. IV. ; in a grant 
of tithes, 222. III. ; in an appointment and grant by three tenants in commoh, 
who exercise distinct powers, 225. IV. Of a reversion, 2Z2. 

Tn a Feoffment. " 

By two tenants in common and their wives, 248. IV. By parties having several 
interests, 253. IV. 

GENERAL WORDS. 

Appurtenances. 

19. VI. In the conveyance of a manor, 59. VI. (See also appendix.) 

Clause of Deeds, 8^c. 

19. VII. In the grant of a reversion by a corporation, 232. 

Sweeping Clause. 

In a recovery deed, 199. V. 

'^Declaratory Clause. 

Ibid. VI. 

HABENDUMS. 

To the purchaser in fee to uses, 19. VIIL 176. IV. Of a manor, 59. VII. Of 
a term assigned to a trustee for the purchaser to attend the inheritance, 61. XIV. 
Of freeholds in fee, 80. VI. Of leaseholds for the residue of a term of 99 years, 
142. VI. Of freeholds to a corporation aggregate in fee, 150. V. To the pur- 
chaser of an estate pur auter vie during the lives of the cestuique vie, 168. IV. Of 
freeholds and copyholds, subject to an estate for life, and to a rent-charge, 185. V. 
To seisin trustees to uses for two exclumging parties respectively, 191. IV. 

USES. 

Tb a purchaser for barring dower, 19. IX. Of a fine, 103. VII. ibid. 118* VI. 
249. YIII. Of a recovery, 200. VUI. 205. VI. 

COVENANTS FOR TITLE. 
In Releases. 

For the title in a release in fee to uses for barring dower by a vendor who 
daimed by purchase for a valuable consideration, 20, X. Where incumbrancers 



join in the conveyance^ 60. XI. By tenants in common in fee, restricting their 
liability to the value of their respective moietiea, 104. VIII. 3. By the cestuiqae 
trusts of purchase money, restricting their liability to their respective shares, 
110. V. By a sub- vendor, and an original vendor, who was a devisee in fee, ex- 
tending to the acts of the testator and containing exceptions, 119. For freeholds 
and copyholds extending to the covenantor's ancestors, 134. VIII. For freeholds 
and leaseholds, 142. VII. With a corporation, IJR). By cestuiquc trust for life 
and the equitable remainder-man in fee, limiting their liability to the value of 
i^eir respective interests, 165. VI. 2. By the vendor of an estate pur outer vie, 
in which the legal estate is conveyed by a trustee, 169. V. 

In Appointments^ 8^c. 

By a vendor, who was a purchaser for a valuable consideration, 176. V. By the 
vendor of the equity of redemption of an equitable remainder in fee for himself 
and his wife, 186. VL By exchanging parties, with the grantees to uses, 192. V. 

In a Recovery Deed. 

200. IX. 205. VIL 2. 

In Grants. 

Of an advowson, 213. VII. In an appointment end grant of an advowson, 
218. VI. In a grant of tithes, 225. V. In an appointment and grant of them by 
tenants in common, 227. VL Of a rerenioQ liy mafftr and commonalty, 232. V. 
Of an equity of redemption, 238. VI. 

By Trustees, 

By a trustee or mortgagee that he has done no act to incumber, 61. XV. Ibid, 
by several trustees, 60. IX. By l&e grantee of a rent-charge, 60. X. 

Miscellaneous. 

To surrender copyholds, 133. VI. By a purchaser of leaseholds for life, to in- 
demnify the assignor, 169. V. 5. For the production of title deeds« 177. VII. See 
also, 229. VII. Mutual covenants for apportioning taxes in a grant of tathet) 
223. VI. By a vendor for himself and wife to levy a fine, 213. VI. Ibid, by two 
feoffors for themselves and their wives, 248. VII. By the purchaser of a rever- 
sion to indemnify the vendor against the covenants, 235. VI. By purchaser of 
m eqpiiy of redemption to indcnnify the Tendor, 239. 

POWERS. 

General power of appointment in modem purchase deeds, 19. IX. Power of 
attorney in a feoffment to deliver seisin^ 249. IX. 253. To receive seisin, 249. X. 
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ELEMENTARY SKETCH OF THE CONVEYANCE 

BY LEASE AND RELEASE. 

OrigiTud Mode of Conveyance in England. — Progress of Alien- 
ation, — A Lease and Release considered with a distinct refer- 
ence to its constituent Assurances. 

The original mode in England of conveying lands in pos- 
session, of a freehold quality, was by feoffment ; of which 
the ceremony called livery of seisin^ or the actual delivery 
of possession, formed the essence, (a) When the subject 
of the transfer was a remainder or reversion, and no livery 
could therefore be made, a grant (Jb) (which could only be 
by deed) and an attornment of the particular tenant to the 
purchaser, were required, (c) These were not the only clogs 
on alienation. The concurrence of the feudal lord, and in 
some cases that of the heir, was also made necessary to the 

(a) Wright, 37. 2 Bl. Comm. 311. (6) Co. Litt. 172. 

(c) Necessity of attorning was taken away by 8t 4 & 5 Ann. c. 16, 



2 Purchase Deeds. 

conveyance, (a) Still, however, the science of conveyancing 
rested on plain and well-known principles ; feoffments and 
grants were the generic assurances ; and though not at all 
times easily perfected, their operation was unobjectionable, 
and their nature intelligible. 

But as the kingdom became wealthy and commercial, sim- 
plicity proportionably vanished from jurisprudence ; and after 
the statute of uses (6) had turned a right in equity into an 
actual estate by incorporating the use with the land, bargains 
and sales became a frequent substitute for the ancient feoff- 
ment. These, however, being of a private nature, the statute 
of enrolments (c) was passed to give them the publicity which 
alone can preclude fraud. But the legislature in vain opposed 
the bent of the times, which demanded facility of alienation. 
As the statute of enrolments extended only to bargains and 
sales of a freehold estate, the conveyance by lease and release, 
the former being a bargain and sale for a year, and conse- 
quently of a chattel interest, presented an effective means of 
secret and easy transfer ; and though a fraudulent evasion of 
the spirit of the legislature, and formerly suspected by some 
eminent lawyers (d), was soon generally adopted, and has now 
grown to be the ordinary conveyance of estates in fee. 

The lease and release would naturally divide our attention 
into a separate consideration of its constituent assurances; 
for though to some purposes they are blended into one con- 
veyance, yet in general, strictly considered, they are distinct ; 
and to form a correct judgment of the precise nature and opera- 
tion of a lease and release, the student must not begin with 
regarding it as an integral assurance possessed of specific 
qualities. What has been adverted to having, however^ been 
amply done by others, I shall confine myself in the ensuing 
sketch to a lease and release, taken as one substantive convey- 

(a) See Co.Litt. 94. Wright, 168. cited, but without much accuracy of deduc- 
tion, 2 Coram. 287. 
(6) 27 H. 8. c. 10. (c) 27 H. 8. c. 16. 

(rf) Sce4Cru»e,Dig. 127. 3rdcd. 
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Lease and Rekase. 3 

d.nce ; referring only so fieur to its constituent parts as to speak 
of it. 

First. With relation to the lease or bargain and sale for a 
year. 

Secondly, With relation to the release. 

First, then, the lease we must observe, no way resembles a 
lease at common law. While uses were fiduciary, it was a 
mere sale or transfer of the use, by rendering the bargainor a 
trustee for the bargainee during the term specified, (a) The 
statute of uses instantaneously annexes a legal ownership to 
the use, and the bai^ainee therefore has now an estate compe- 
tent to ground a release. Hence, the criterion of the efficacy 
of the lease for a year, is the applicability of the statute of 
uses. Now that statute enacts, that when any person shall 
be seised ^f lands, tenements, 8cc. or other hereditaments^ to 
the use, confidence, or trust of any other person or bodypolUicy 
the person or corporation entitled to the use in fee simple^ 
fee tail, for life, or yearsy or otherwise, shall from thenceforth 
stand and be seised or possessed of the land, 8cc. of and in the 
like estates as they have in the use, trust, or confidence, &c. 

I shall ndw proceed to draw conclusions referrible to the 
conveyance by lease and release, but emanating merely firom 
the present nature of the bargain and sale ; for as it lays the 
foundation of the release, if it is by any means void, the whole 
assurance falls to the ground. 

1. With respect to the parties to this conveyance, — we 
have seen that none who are incapable of standing seised to 
uses, can in strictness of principle be bargainors. On the 
other hand it may be laid down generally, that such as are 
capable of a use may be grantees in a bargain and sale; 
whence corporations (Jb) and the king(c) may be grantees, and 
even an alien may take, subject however to the right of the 
crovyn to take the benefit of the use. (d) It ought therefore 

(a) 2 Inst. 671. (6) 10 Co. 24. .34. 2 Roll. Abr. 787. pi. 8. 

(c) Gil. Uses, 44. (rf) See AIL 14. Sty. 40. Bro. 339. a. 338. b. 

B 2 
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to be remembered^ that incapacity of receiving a use is the only 
peculiar disqualification of a grantee in a lease and release* 
From a case in the First Institute it may^ however, be in- 
ferred, that an estate of inheritance cannot be conveyed by 
this assurance to a corporation sole, if to take in its corpo- 
rate capacity ; because it cannot take the term, on which the 
release is grounded, in the same capacity, (a) And as this 
case is a consequence of the rule that a chattel interest can- 
not go in succession, the proposition is equally true of a 
release upon a bargain and sale under the statute, and one 
upon a lease at common law. But the release is not void; 
for if made to the corporation sole and his successors, it is still 
good for the Hfe of the grantee ; because he may evidently 
take a mere estate of freehold in his natural capacity. By 
parity of reason, if the release is made to the corporation 
sole and his heirs, the fee simple is given; though the term 
which the release enlarges be limited to the successors ; be- 
cause the grantee then takes the inheritance in his natural 
capacity, which is the same with that in which he has the 
term, inasmuch as the limitation of the term to his successors 
is nugatory. 

2. Corporations cannot (at least on principle) convey by 
this assurance; for the words of the statute do not extend to 
them, except as cestui que use ; and though capable of being 
trustees now, they could not stand seised to a use before the 
statute. But a decision (b) founded on arguments of conve- 
nience appears to have removed this disability ; though its 
contravention of true principle has induced a belief that it is 
entitled to little regard. Indeed some writers have laid down 
the proposition without any notice whatever of the case ad- 
verted to (c), which nevertheless remains unaffected by any 
subsequent adjudication. Still it must be allowed to depend 
on a thin distinction, which nothing could have justified but 



(a) See 1 Inst. 9 a. Otherwise, therefore, of a corporation aggregate. 

(6) Holland y. Bonis, 2 tieon. 121. 3 Lieon. 175. (c) See Watkins Cony. c. 6. 
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an auxiliary argument deduced from the inconvenience of 
disturbing the numerous titles^ which at the time it was taken 
depended on bargains and sales by corporations, (a) And as 
this cause has ceased to operate, it is deemed prudent, for 
corporations to convey by some other assurance. When a 
particular estate is in existence, they may convey by grant ; 
when the lands are in their possession, they must make their 
election between a feoffment and a lease and release, with tbe 
former at common law. Feoffments are, it is believed, very 
rarely used even in this case ; and as a lease at common law 
to ground a release in fee may not be unfrequently requisite^ 
it may be noticed that the fact of an actual entry by the les- 
see, before the execution of the release, should be indorsed 
on the instrument and attested ; and that it is prudent to 
advert to this fact in the recital of the lease for a year in the 
release. But, 

3. Tenants in tail, and tenants for life, may convey by this 
assurance; for before the statute their estates might have 
been clothed tvith either a use or trust ; and as they are seised, 
they are manifestly within the words of the statute. And it 
is now fully established that a lease and release by tenant in 
tail passes a base fee, determinable by the entry of the issue 
in tail, (ft) To a certain extent, therefore, the capacity of 
tenant in tail to stand seised to a use is settled ; but of his 
general capacity (c) this is not the place to speak. 

4. On the same principles it may be advanced, that what- 
ever may be conveyed to uses may be. conveyed by lease and 
release. Whence any incorporeal hereditament in esse, and 
savouring of the realty (d) (as a rent, 8w;.), and not merely per- 
sonal (as an annuity), may be the subject of it; though in- 
deed there is no necessity for a lease and release to pass any 

{a) 2Pre8t.Cony. 254. 

{b) Machelv. Clarke, 2Salk. 619. 2Ld. Raym. 778. Goodright y. Shflson, 
3 Burr. 1703. overruling Tooke y. Glasscock, 1 Sand, 250. which foUowed JUtt. 
612, 613. 650. 

(r) This is still vexata qwpstio, 

id) See Cro. £liz. 166. 



6 Purchase Deeds. 

incorporeal hereditament^ as a grant is equally effective for 
that purpose. But though a sort of incorporeal hereditament, 
it is usual and proper to convey 

6. Reversions and vested remainders by this assurance. 
The p^priety of adopting it arises from iL obviating, at a 
future period, the proof of a particular estate being in esse at 
the time of the conveyance ; a circumstance of course essen- 
tial to a grant. But although, in addition to the general 
reason for their capability to pass by a lease and rdease, they 
might have been the subject of a bargain and sale^ while 
uses were fiduciary, and are within the express words of the 
statute; yet some have erroneously supposed an estate in 
possession necessary to the operation of the release (a); where- 
as nothing is required to grouiid a release but a vested parti- 
cular estate. (6) But, 

6. Contingent remainders cannot be transferred by a lease 
and release ; for there cannot be any seisin of these ; and con- 
sequently the bargainee takes no legal estate^ and nothing to 
ground the release, (c) And as this conveyanpe (like a bar- 
gain and sale of the freehold or covenant to stand seised) 
does not, as such {d\ operate by estoppel, it follows that 
when a contingent remainder is the subject of it^ it is a nul- 
lity. And future uses, and executory devises^ whatever may 
be their specific form and denomination, and although they 
confer an interest which, in reference to the certainty of its 
taking effect in possession, is vested, are equally incapable of 
being passed by a lease and release, (e) 

Sec<mdly, with relation to the release : — 

The rdease is by way of enlargir^ an estate^ of course en- 
tirely at common law ; and one great utility of the lease and 
release arises from this cause ; for uses could not be declared 



(a) 2Bl.Comm.339. 

(b) FnllyprovedbyMr.Booth, 2Ca8. andOpin. 144. 

(c) A contingent remainder cannot, strictly speaking, be transferred by any 
conveyance at common law, or mider the statute of Uses. See Feame, 366. 1 Sand. 
Uses, 108, (rf) Infra. 7. (el Ibid. 
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on the release, imless it gave the common law-estate to the 
rdeasee. The following are the most material and striking 
attributes of the lease and release^ with more peculiar reference 
to the release. 

1. The denomination of this conveyance supposes an ante-> 
cedent term to be enlarged ; the pai*ticular estate is created 
by the bargain and sale to be merged by the release, and 
ttaai the nature of the transaction, there must be a privity 
between the parties. Whence in this conveyance the question 
whether the requisition of the law, with respect to privity 
between the releasor and releasee, is complied with, cannot 
arise. 

2. It requires words of limitation in order to confer an 
estate of inheritance on the releasee, (a) In this respect it 
resembles a feoffment or grant, and bears no analogy to the 
other species of releases ; for these last act merely on a right 
and by their own force, and not only do not require an ex-* 
pansive power from words of limitation, but cannot be re- 
strained by them. A release per mitter k droit, or by ex- 
tinguishment, of all the releasor's right, for an hour, &c. is as 
complete as if made in unqualified terms, or with an expression 
of perpetuity. (6) 

3. It works of itself no estoppel. There is> indeed^ a de- 
cision of Lord Kenyon, which, in the generality of its terms, 
would extend the doctrine of estoppels to a release by enlarge- 
ment and conveyances which are derived from the statute <^ 
uses (c) ; but the authorities do not not support the position. 
The true proposition, however, is that a release does not 
estop qtm such ; not that the instrument by which it is made 
may not estop, if sufficiently solemn. It will not, like a 
feoffimjent, work an estoppel by matter in pais ; but it un- 
doubtedly may produce that effect by matter in writing ; and 
therefore as a release by enlargement must be by deed, and 
always is by indenture, a lease and release at the present day 

(a) Litt 465. (i) Ibid. 466-467. Oflb. Ten. &5. (c} 3 T. lUp. 370. 
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will estop when it cannot operate as a conveyance. The 
writer^ in an early production, advanced this opinion^ (a) in 
the face, however, of the general opinion of the profession, 
which he conceived to be inaccurate from not discriminating 
between an estoppel produced by the nature of the assurance, 
and an estoppel effected by the nature of the instrument, by 
which that assurance is made. He conceives, therefore, that 
the late decision of the Vice Chancellor (b), which is built 
on this principle, is in perfect unison with the established 
distinctions of our ancient law. (c) 

4. It is innocent in its operation {d), not working a dis- 
seisin, nor even forfeiture, when made by a tenant for life (e) 
or years, (f) 

Hence, if a tenant for life, with a contingent remainder 
dependent on his estate, makes a lease and release in fee, the 
contingent remainder is not barred. So if there be tenant for 
life with a power in gross, that is a power by which he is 
enabled to create an estate ulterior to his estate for life (g), 
it is unaffected by a lease and release in fee. (A) Even a 
power appendant (which is annexed to, and in fact involved 
in, the estate of the donee of the power) (i) is not destroyed 
by this conveyance, unless it transfers all the interest of the 
donee ; and then its destruction is virtual and indirect. For 
although the donee of a power appendant does not suspend 
the right of exercising it during the continuance of any limit- 
ed interest which he may oreate, by this or any other innocent 
assurance operating on the estate which is subject to his 
power, yet he is not allowed to over-reach and defeat such 



(a) Essay on Uses, 179. citing Co. Ldtt 352. 

(b) Bensley v. Burdon, 2 Sim. & Stuart, 519. His Honor observed that * the 
text writers upon this subject state, that estoppel is wrought by any deed indented, 
making no exception.' — ' Of what importance' (he continued) ' to this' principle 
can it be, whether the indenture which operates this effect is an indenture of re- 
lease, or an indenture of feoffinent.' Ibid. 526. 

(c) See Co. Litt. 352. (d) Feam. 322. Co. Litt 328. a. } 

(e) 1 Inst 251. Litt. 600. 606. 2 Leo. 60. 3 Mod. 151. 

(f) Saunders v. Annesley, 2Sch. & Lef. 99. (^) Hard. 410. 
(A) Phitton'8 case, cited Hard. 412. (O^Sogd. Pow. 46. 
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interest; and consequently a conveyance of his whole 
estate^ for ever precludes the effective execution of the 
power* (a) 

In the innocence of its operation a lease and release agrees 
with a grant, bargain and sale^ and covenant to stand seised. 
But either of them^ except a grant which is innocent from 
the nature of the suliject matter, may acquire in transferring 
corporeal hereditaments a tortious operation, by that legal 
incorporation with a fine or common recovery, which is pro- 
duced by a fine being levied or recovery suffered in pursuance 
of a covenant contained in an antecedent assurance (b), or 
perhaps by any other circumstance shewing that the fine or 
recovery wasnot intended to be an independent transaction, (c) 
And if a tenant in tail in possession conveys by lease 
and release, and adds a warranty, he discontinues the estate 
tail, (d) 

But with these exceptions a lease and release is in, an in- 
nocent assurance (e) ; and the reason is, that a release by 
enlargement does not, like a feoffment, operate on the posses- 
sion, but on a remainder or reversion, and is consequently 
analogous to a grant. 

6. It has been doubted whether there can be a resulting 
use on a lease and release. It is, however, admitted that if 
a partial or limited use be declared to a stranger, the residue 
results, (f) And the better opinion is, that in the absence 
of any consideration or declaration of use, the whole inheritr- 
ance results, (g) For it ought be be remembered that in the 
doctrine of resulting uses, the courts of law preserved the 



(a) See Doug. 293. Noy 66, (b) Doe v. Whitehead, 2 Burr. 704. 

(c) See But Fearn. 380. n. (x). 1 M'CleU. & Younge 58. 5 Bar. & Aid. 569. 

(rf) Litt. 601. (e) 2 Sand. Uses. 64. (/") 7 Mod. 77, 

(g-) In Goodtitle v. Gibbs (5 Bar. & Cres. 709) Lord C. J. Abbott, in delivering 
judgment, treated this point as clear : but it was not involved in the circumstances 
of that case. There is, perhaps, a slight inaccuracy in his lordship's language, 
as he speaks of the effect of the habendum (meaning of course the declaration oif 
use which immediately follows it) in preventing the resulting use. Ibid 719. Still, 
however, when such declaration is to the grantee of the common-law estate, it 
maj correctly enough be considered as part of the habendum. A^d. inf. 
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latitude of ccNUStruction which the ccmrts of equity possessed 
while uses were fiduciary ; and hdd the resulting of the use 
in its legaUzed state to depend on the presumable intention* 
Now when there is no consideration nor declaration of use in 
a feoffment^ grants fine» or conunon recoyery, the use on this 
ground instantaneously results to the feoffor^ grantor^ conuzor, 
or recoveree; and a lease and release differs from these only 
tn the form of assurance, and consequently under the same 
circumstances ought equally to produce the same effect. 
But it was contended by counsel in the case of Shortridge v, 
Lamplugh {a), where this point was solemnly argued^ that as 
the lease and release was to be be regarded as one conyey- 
ance, the consideration of the bargain and sale was commu- 
nicated to the release, and preyented a resulting use. It was 
urged on the other side^ this result did not follow, because 
the kase and release were distinct conyeyances. That assump- 
tion, howeyer, would lead by a more plausible argument to 
the conclusion it was adopted to repel ; and the more un- 
objectionable mode of meeting the proposition appears to be 
U^ admit the lease and release to be one conyeyance, considered 
with reference to the real nature of the transaction. It will 
then follow that it ought to be so regarded, with reference to 
the question of resulting use ; for otherwise the courts of law 
would not act on those liberal principles of construction, which 
in this branch of the doctrine of uses, were transferred by the 
statute of uses to their jurisdiction from the courts of equity, (b) 
When, therefore, they assimilate a lease and release to 
a feoffment, &c. they must suffer the analogy to be controlled 
by the fundamental principle on which the doctrine of re- 
sulting uses rests — the intention of the parties ; and, there- 
fore, as the consideration in those assurances is material only 
as it shews that intention, they must decide that the nominal 
consideration in the bargain and sale for a year, inserted therein 



(a) 2 Saik. 67S. 7. Mod. 71. 2 Lord Raym. 798. 
\b) Co. Liu. 23. a. SCki.Sl.b. Dyer. 166. 
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for the sok purpose of giving validity to that instrument, not 
evincing an intuition to confer the legal fee on the release, 
has not the effect which it would possess if in the release it- 
self, (a) By parity of reason it is equally frivolous to lay 
any stress on the extinguishment of the estate of the 
lessee. 

These are the principal features of a lease and release; 
my endeavour has been to give a general idea of its nature 
and operation as an integral assurance : a release by enlarge- 
ment considered abstractedly would involve some topics 
which have not been adverted to. 



PRECEDENT I. 

BARGAIN AND SALE FOR A YEAR. 

Exordium. This indenture, made this day of , in 
the year of our Lord , between John James 

Pftrties. of , Esq. of the one part, and Edward 
East of , gentleman, of the other part, (I) 

Testatum. WITNESSETH, that the Said John James, in 
consideration of five shillings of sterling (2) 
money (3), to him paid by the said Edward 
East, before the execution of these presents ; 
( '^ the receipt whereof is hereby acknow- 

operative ledged") by these presents (4), doth bar- 
gain and sell (5) to the said Edward East 

Parcels. ALL, (describe the parcels) (6) together with all 
and singular the appurtenances (7) to the said 
hereditaments, or any of them, or any part 

(a) In support of this reasoning see Lloyd ▼. Spillet, Bam. Cha. Rep. 384. 
»A!ik.l48. See also 5 Bar. & C. 719. 
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ifaben- thereof: To have and to hold the said 
"™* hereditaments and premises hereby bargained 
and sold, with their appurtenances, unto the 
said Edward East (8), from the day next be- 
fore the day of the date of these presents, for 
Intent the term of one year (9): To the intent 
that " by these presents and the statute for 
transferring uses into possession," the said Ed- 
ward East may have the legal estate (10) of the 
same premises, and thereby be enabled to 
take a release of the reversion thereof to him 
and his heirs, to the uses (11) declared by 
another indenture of three parts, intended to 
be dated the day next after the date hereof : 
In witness (12) whereof the parties to these 
presents their hands and seals have set, the 
day and year first above written. 

(1) The lease must be made to the releasee, whether he takes the 
legal estate, or a mere seisin to uses, which becomes (except to a few 
disputed purposes) extinct at the moment of its creation. If, there- 
fore, the release be to A. in fee to the use of B. in fee, when instan- 
taneously on the execution of the conveyance, B. is the legal and 
substantial owner, and A. has only a momentary seisin, the bargain 
and sale must, nevertheless, be to A., and if made to B. the release 
would be void. Some additional remarks will be made on this sub- 
ject in a future note. > 

(2) The word * sterling,' is defined by lexicographers to be an 
epithet by which genuine English money is discriminated, and it 
consequently expresses with exactness, the usual periphrasis of lawful 
money current in Great Britain (a) and Ireland. 

(3) By a partial transfusion of the principles of equity into the 
courts of law, on the passing of the statute of uses, a valuable con- 
sideration continues to be of the essence of a bargain and sale in its 

(«) The currency of Great Britain is now the currency of the United Kingdom, 
6 6. 4. c. 79, Before this act the word sterling was thought uncertain, as it niight 
mean either British or Irish money. Pickardo v. Machado, 4 Bar. & Cres. 886. 
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legalized state, (a) Its amount, however, is immaterial ; even a pep 
per com suffices (b) ; and as an averment is not allowed to contravene 
the express statement of the deed, this consideration, though nomi- 
nal, gives validity to the instrument, (c) But as a valuable consider- 
ation, in the absence of any expression of its payment in the bargain 
and sale, may, if it state a general consideration ((2), be proved ali^ 
unde, the want of this usual statement of the nominal consideration 
in the lease for a year, would not, it is apprehended, be held to 
vitiate it on a sale of lands ; because the purchase money is for the 
whole of the vendor's interest, and would, it is conceived, in support 
of the bargain and sale, be determmed to enure to it on an averment 
to that efFe(^t. But in the absence of authority, it may be safely ad- 
vanced that the mere statement of a general consideration, which 
renders an averment requisite to raise the use (e), would render a 
title unmarketable. These observations are submitted as deductions 
from principle. 

(4) There is a manifest impropriety in repeating the operative 
words in all conveyances imattended with livery. I have therefore 
expunged the past tense. The reason why the practice is correct in 
feoffments, gifts in tail, and leases for life is, that in tho_se assurances 
the livery, which may be an antecedent act, is the real conveyance ; 
the written instrument but a record of that fact, (f) But where no 
prior conveyance is adverted to, and the deed is itself the convey- 
ance, the practice is unmeaning and absurd. 

(5) It is accurate to use no other operative words ; as when con- 
veyances may operate either at common law or by statute, the former 
in general prevails (g) ; not indeed that it could in this case were 
there words of demise, because the intention, which is abundantly 
clear, is allowed to control the construction. 

It is observable, with respect to the operative words, as contradis- 
tinguished from words of limitation, that bargains and sales, whether 
of freehold or chattel property, retain much of the latitude which 
belonged to them in their equitable state. Hence when there is a 
valuable consideration, any words (as for example, give, grant (^), con- 
firm, agree, or covenant for money) (J) will enable the instrument to 
operate as a bargain and sale. 

(6) The parcels are usually described as in the release, and it is 
scarcely necessary to observe, that if the description in the bargain 

(a) 1 Co. 176 a. 

{b) Barker y. Keate, 2 Mod. 252. — Note, the point was decided, Mr. Sanders 
(2 Uses, 46. n. s.) erroneously treat8;.it as a dictum. 

(c) 2 P. Wm8.204. " {d) Moo. 569. 2 Roll. Abr. 786. 

(c) 1 Co. 176a. (/) Co. Litt. 281. 

{g) 8 Rep. 93. But. Co. Litt. 272 a. VI. 2. (A) 2 Roll. Abr, 787. pi. 5. 

(0 Grey v. Edwards, 4 Leon. 110. 
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and sale be lets oompidieiisife than that in the roloaae, the latter 
aMurance is void as such, for what is not contained in die former* 

It should seem that the parcels in the bargain and sale may be 
described by way of reference to the release ; though the efficacy of 
this plan has been doubted on account of the release not being m 
existence at the time at which the reference is made. It must, how- 
every it in conceived, be presumed that the release is prepared at the 
time of executing the bargain and sale, as the latter instroment 
always alleges that fact ; and it would contravene all analogy to aay 
that when an instrument is referred to, merely for a more ex|^it 
description of the parcels, it must have been antecedently executed. 
Mr. Preston seems to have viewed this point in the same light. (Jk) 
Another difHculty has been thought to be raised by the stamp 
laws (/) ; but in this objection, it is conceived also, that there is no 
weight. The stamp laws do not make an instrument inoperative. 
The sole effect of the want of a stamp is to prevent the instrument 
from being given in evidence ; whence of course when an unstamped 
conveyance is duly stamped, it must be taken to have been so from 
the time of its execution. But, on the above assumption, that ac- 
cording to the allegation in the bargain and sale, and indeed, to the 
presumption necessarily arising from the reference to it, tlie release 
must be intended to have been prepared at the time of executing the 
bargain and sale, no objection can, it is apprehended, be raised on 
this ground, because in legal supposition the intended release has 
the proper stamp at that moment. And an argument resting itself 
on the non-execution of the instrument cannot be drawn from the 
stamp laws, but (if deducible from any source) solely from the prin- 
ciples of the common law. I canvass only the question, whether 
the mode commented on be valid: It is superfluous to recommend 
the avoiding any practice while clouded with doubts by gentlemen of 
eminence, however much we may be privately persuaded of its 
emanating ex nimid cauteld. When therefore the parcels are long 
and entangled, and brevity is desirable, it is prudent to adopt the 
advice of Mr. Preston, and to use such general words of description, 
as will certainly comprise all the lands to be included in the release. 
An inadvertency in this respect may be guarded against, by adding 
to the specific description, the following general reference ; *^ and all 
the other hereditaments (if any) which are intended to be released 
by the indenture hereinafter referred to." 

(7) What are called the general words being only a specification 

{k) 2 Coot. 382 to 385. (/) Ibid. 384. 
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of things, which pass inclusively under the word ** appurtenances," I 
omit them. (i») 

It is usual to ins^ the clause of ^' the reversion^ ^c," and omit 
that of * all the estate, &c. ;' but I omit the former likewise, because 
it is settled that a conveyance of the lands, as if they were in pos- 
session, will pass a remainder or reversion in them (n) ; though the 
converse of the position fails; consequently that clause is not a 
necessary part in this or any other assurance. It may be remarked^ 
however, that the insertion of the clause of ^ all the estate* in this 
or any other instrument, creating a derivative estate is immaterial, 
because, on the principle which is now established, that the con* 
struction must be on the entire deed (o) ; the generality of that 
clause will in every case be restrained to the particular interest spe- 
cified in the habendum, (p) 

(8) Here, as in the premises, the usual words of limitation to the 
executors, &c. of the bargainee are omitted as superfluous. J^x- 
pressio eorum qtUB tadt^ insunt nihil operatur, 

(9) Though a year is the term invariably created, the release 
would of course be equally effectual, were the bargain and sale for 
a longer or shorter period ; it requiring only a legal vested estate to 
work upon. If however a longer term than the usual one were in 
any instance created, and the question of resulting use arose, thane 
would perhaps be stronger reason for admitting the doctrine advanced 
by Powell J., in Shortridge v. Lamplugh (q), than in the common 
case. 

The habendum might be " henceforth," " from the making," 
" date (r)," and according to modern decisions (s), from the ** day 
of the date :" for the only object is to grant an immediate estate. 
But according to the old cases the last words create an interesse 
termini, being exclusive of the day of the date ; and the decisions 
which contravene them are of doubtful authority. 

I have omitted the reddendum reserving a pepper-corn rent, as 

(m) Mr. Humphreys (Real Prop. 331.) observes that they are 'pecuUarXaowt 
modem forms*' ** Ab incidents to property," he continues, *< their mention is 
in reality useless ; at all events they are included iu the appurtenances" And see 
Touch. 90. Most of them are synonyms. In one case the court addressing itself 
to the general words of the instrument, said the words are four — ' commodities, 
emoluments, profits, and advantages,' aU, which are of one sense. In London 
V, Southwell. Hob. 304. 

(») Rowd. 161. 10Rep.l07a. Vaugh. 83. (o) lBuls.101. P. Wm8.457. 

Ip) Earl of Derby v. Taylor, 1 East. 502. (g) Sup. 10. 

(r) The Jease in these cases begins on the day on which the deed .'s delivered. 
See 1 Ins. 46. b. 5 Rep. 1. 

W Freeman v. West, 2 Wils. 165. Pugh v. D. of Leeds, Cowp. 714, 
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made superflttous by the previous consideration. Still it may be 
noticed, Uiat according to the case of Baiker t. Keate (i), the re- 
servation of a pepper-corn rent would of itself be sufficient to sup- 
port the bargain and sale. The circumstance in that case of the 
lease and release being to the tenant to the pracipe for suffisriDg a 
common recovery was, it is conceived, immaterial, and therefore do 
reason for restricting the proposition deducible from it. The autho- 
rity of Barker v. Keate, however, though never impeached, has been 
rather timidly received ; it would therefore be improper to throw the 
iupport of the instrument on that reservation. The writer speaks 
rather with reference to the marketability of the title, than to the 
validity of the bargain and sale ; for doubtless, were the question to 
arise, the courts would hold themselves bound by the case of Barker 
V. Keuto. 

(10) The reader will perceive that the usual language is altered. 
The expression *' actual possession" is inaccurate ; for the statute of 
uses in no case confer an actual possession ; whence for a bargainee 
or other cestuique use to maintain trespass, he must make an actnal 
entry, (u) Were more than a vested estate essential, a remainder or 
reversion could not be conveyed by lease and release. In no point 
have respectable text writers so grossly erred, as in supposing the 
reverse. Lilly laid it down in the most unequivocal language, that 
'' no person can make a bargain and sale for a year who hath not 
the actual possession at the time of the sale." (v) Sir W. Black- 
stone appears to have entertained the same idea, (w) 

(11) If the release be merely to the purchaser in fee, the lan- 
guage may be ^' to the use of him and his heirs." 

(12) The bargain and sale is always by deed ; but unless the sub- 
ject of it be an incorporeal hereditament, a deed is not essential ; 
for a bargain and sale of chattel interests derived from a freehold 
seisin f not being within the statute (a;), which clothed a bargain and 
sale of freeholds with particular solemnities, it is only within the 
general requisitions of the statute of frauds, (y) Of the great cha- 
racteristic solemnity of a deed, sealing (z) and delivery, it would 
be going beyond the proposed limits of this work to speak ; and the 

(0 Sup. 13. («) Cro. Jac. 604. Ventr.361. (t>) Ck)nveyancer, 325. 

Iw) 2 Coram. 339. sup. 6. and sec 2 Prest. Conv. 445, where it is observed, that as 
the bargain and sale girei the estate, any language which shows that the grantee 
^M a vested estate for one year, will be more correct. {x) 27 H. 8. c. 16. 

(y) 29 Car. 2. c. 3., which rendered necessary a deed or note in wriUng. 

(*) Sealing seems to have been generally introduced into EngUmd by the Nor- 
"W"w. (See 2 Bl. Com. 305.) For though the usage was certainly known to the 
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doctriDe is so fully detailed in establbhed text writers (a), that to 
enter on it here would be superfluous. Although however this has 
been one of the most stationary doctrines of the common law, there 
have been of late a few decisions (b), the effect of which has been to 
open the law, and render technical expressions less efficacious than 
formerly. This remark is more peculiarly applicable to escrows ; to 
form which, delivery to a stranger is no longer requisite (c) ; but the 
substance of the transaction is regarded, and the question whether 
the instrument was intended to operate as an escrow is often left for 
a jury to determine, {d) 



THE RELEASE WITH USES TO PREVENT DOWER. 

(1) This indenture (2) made this day 

of (3), &c., between John James, of , 

&c., of the first part, Edward East, of , 

&c., of the second part, and George Giles, of 

I. Recitals. , &c., of the third part (4) : Whereas (5) 

and re- by indentures of lease and release, bearing 

to the date respectively (6) the and days of , 

^ec 18 , the release made between Henry 

Howard, of the first part ; William Wildes, of 

the second part, and the said John James, of 

the third part, for the valuable (7) consider- 



Anglo-Saxons, it does not appear to have been a requisite means of giving vali- 
dity to legal instraments. Some sealed charters of the Anglo-Saxons have, 
however, been met with. That of Edward the Confessor, to Westminster Abbey, 
is well known. The seal of Ethelwald, bishop of Dunwich (830—70), has lately 
been dng up by a labourer, in a garden near the monastery at Eye, and is now in 
the British Museum. Archaeologia, v. 20. p. 480. 

(a) Vid. Touchs. 56 to 61. Com. Dig. Fait, (A 2.) RolL Abr. Fait, (H.) 
Co. litt. 225. 2 Comm. 306. 

(6) See in particular. Doe v. Knight, 5 Bar. & Cres. 671., where the subject is 
ably discussed by Mr. J. Ba^ey. 

(c) 4 Bar. & Aid. 430. (cQ 2 Bar. & Cres. 82. 

C 
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ations therein expressed, the hereditaments (8) 
hereinafter described, were conveyed to and 
to the use of the said John James and his 
^cooj^ heirs: And whereas the said John James 
•^- hath contracted with the said Edward East, 
for the sale to him of the said heredita* 
ments(9), as hereinafter mentioned, for the 
sum of £ (10); '* and the said Edward 
East hath requested that the said heredita- 
ments may be conveyed to him and his 
heirs, to the uses hereinafter limited (11): " 
n. Tmui-Now this indenture (12) witnesseth. 
that in pursuance of the said agreement, and 
in consideration of the sum of £ of ster- 

ling money, paid (13) by the said Edward 
East, to the said John James, immediately 
before the execution of these presents, in full 
for the absolute purchase of the fee simple of 
all and singular the said messuages and here- 
ditaments, free from all incumbrances, (ex- 
cept as hereinafter mentioned), the receipt of 
which said sum the said John James doth 
hereby acknowledge, and therefrom re- 
lease (14) the said Edward East (15), he the 
in.Oper- said John James, by these presents, doth re- 
w6rd§. lease and confirm.(16) to the said Edward 
n^Bftr- East (17), (in his legal ownership*, now being 
•^' by a bargaiii and sale to him thereof made by 
(i4^* ^ the said John James, in consideration of five 
shillings (18), and dated the day next before 
tihe day of the date of these presents, for a 
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term therein mentioned) (19), and his heirs 

V.Parcels. all. (20) 

VI. Ap- Together (21) with all and singular the 

ances. appurtenances to the said hereditaments, 
or any of them, or any part thereof (22) ; 

vn.Deeds ** AND all such muniments of title relating 
thereto, either alone or jointly with other pro- 
perty of the said John James, which is of less 
value, as are now in his possession, or which 
he may obtain without suit at law or in 

attested equity ; and attested copies of all such other 

copies. X •^ 

muniments of title as are now in the pos- 
session of the said John James, or as he may 
obtain without suit at law or in equity, and 
as concern the said premises jointly with 
other property of the said John James of 
equal or greater value ; such copies as shall 
be required after the execution of these pre- 
sents, to be made at the request and expence 
in all things of the said Edward East, his ap- 

vm.Ha- pointees, heirs or assigns." (23) To have 
** AND TO HOLD (24)" the said hereditaments 
hereinbefore described, with their appurten- 
ances, unto the said Edward East (25) and 

DC U8e«. his heirs, '* to the uses (26) hereinafter de- 
clared, that is to say (27)," To such uses ge- 
nerally, by way of rent-charge thereout (28), 
or otherwise, and eithjer absolutely or con- 
ditionally (29), as the said Edward East by 
any deed or dpeds (30) to be sealed and de- 
livered by nun (31) in the presence of one, 

c2 
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or more, credible witness or witnesses (32) 
shall appoint, and in the mean time, and sub- 
ject to such uses as shall have been limited 
by the said Edward East as aforesaid ; to the 
use (33) of the said Edward East (34), dur- 
ing his life (35), and after the determination 
of that estate by any means in his lifetime, 
to the use of the said George Giles, and his 
heirs (36), during the life of the said Edward 
East, upon trust for him (37), and after the 
determination of the same (38) estate, to the 
use of the said Edward East and his heirs. (39) 
x.cove. And (40) the said John James for himself, 
**>«• [and] his heirs, '* executors and administra- 
tors (41)," doth hereby covenant with the 
said Edward East, ** his appointees, heirs 
and assigns (42)," in manner following, that 
is to say, that notwithstanding any thing 
made, done, or suffered, by him the said John 
James (43), (except as hereinafter excepted), 

1. Right to he the said John James hath ffood right to re- 

lease the premises hereinbefore described in 
manner aforesaid, and according to the intent 

2. For of these presents (44) ; And (45) that it shall 
enjoy- bc lawfiil for the said Edward East, his ap- 
pointees, heirs and assigns, at all times here- 
after peaceably to possess the same premises 
with their appurtenances, and to receive the 
"rents and" profits thereof, without any inter- 
ruption or disturbance (46) from the said John 
James, or any person or persons, *' lawfully or 



Bent. 
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equitably'" claiming through, under, or in 
trust for, him or his heirs (47), (except in re- 
spect of the interest hereinafter excepted) ; 
3.Forfree- And THAT (48) free from all Other interests, ti- 

dom from ^ 

mcum- ties, tithes, liens, or other incumbrances (49), 
occasioned or suffered by the said John 
James, or any person or persons right- 
fully claiming, or to claim the same, at law 
or in equity, in or upon the said premises, or 
any part thereof, through, under, or in trust 
for, him or by his means ** or default," (50) 
[Here specify the incumbrances, if ant/, sub- 

4. For fm-Ject to which the lands are conveyed']; And 

ther as- 

surance. ALSO that he the said John James, and every 
person rightfully claiming, or to claim, any 
interest at law or in equity in the said pre- 
mises, or any part thereof, under, or in trust 
for him or his heirs (51), shall at all times 
hereafter on every reasonable request, and 
at the sole expence in all things (52), of the 
said Edward East, his appointees, heirs, or 
assigns, make and do, or cause to be made 
and done, all such further acts and assur- 
ances in the law, be the same by fine, com- 
mon recovery, deed enrolled,. or otherwise; 
for more satisfactorily assuring the said pre- 
mises with the appurtenances to the said 
Edward East, his appointees, heirs, and as- 
signs, in manner aforesaid, and according to 
the intent of these presents, as by him or 
them, or his or their counsel in the law, shall 
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be lawfully and reasonably adrised and re- 
quired (53) ; so as no such further assurance 
contain or imply any more general covenants, 
or warranty on the part of the person or per- 
sons who shall be requested to make and 
execute the same, than for the acts, deeds, 
or defaults, of himself, herself, or themselves, 
respectively, and his, her, or their, heirs, ex- 
ecutors, and administrators (54) ^ and so as 
no such person or persons be compellable for 
the purpose of doing such acts, or making 
such further assurances, to travel from his, 
her, or their, dwelling or respective dwell- 
ings. (55) In witness, &c. 



(1) The reader is requested to remember, that this numerical di. 
vision of the conveyance, is merely for practical utility, to facilitate 
apprehension and reference. A more logically accurate analysis of 
a modem purchase deed, in which the formal language of the law 
is observed, may be acceptable to him. 

r External or material. { ^"Sl^^Mdi^S^?!'"'^ ^^^''^ '"^' 



Purchase- 
conveyance.^ 



.Internal or inteflectual.^ 



iTemises. 

Habendum. 
CovenantB. 



J " 



"Date. 

PartiPB /Active. 
I'arties. -[paggiye. 

Recitals. 



] Consideration. 
I Receipt. 
I Grant. 
LParcels. 



^Conclusion. 

This ansdysis enters only into the ordinary parts of the deed. 

(2) This commencement of the deed, from reasons mentioned in 
a subsequent note, is ungrammatical ; as it is evidently the depend- 
ent member of an unfinished sentence. 

(3) The release is always dated on the day after the day of the 
date of the bargain and ssde. But it is manifest, that it would be 
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equally valid if dated and executed on any other day within the 
term created by that instrument. 

(4) This precedent is a release to uses in its most simple form, 
and therefore it has never fewer than the present parties* When, 
however^ as in the present instance, the common-law estate is con- 
veyed to the purchaser, there is no necessity for making the dower 
trustee a party. For 1st, the dower trustee states by way of use. 
21dy, by way of remainder, (a) 

In arranging the parties a conveyance, it is usual to place the pur- 
chaser before his trustee. This is the only remark the present instru- 
ment calls for on this«^point ; others will be made at their appropri- 
ate places. 

(5) The object of recitals is to relate such facts as are necessary 
to explain the grantor's title. This object, which common sense 
dictates, should always be kept in view, as it is only by invariably 
observing it, that the precision so peculiarly desirable in this part of 
the conveyance, can be preserved. * Recitals, though not necessary, 
are certainly expedient, as they show the links of the title ; the estate 
which the vendor conveys, or the authority he acts under ; and con- 
sequently strengthen by elucidating the title of the purchaser. 

When the vendor is seised in fee, some gentlemen simply state 
that fact ; others omit it, and begin with the contract for sale ; but 
the more usual practice, except when brevity is a material object, is 
(as in the present instance) to revert to the last purchase deed, 
which not only shows the seisin of the vendor, but the manner in 
which it arises ; which, with respect to the covenants he enters into, 
we shall hereafter see is of consequence. The purpose therefore of 
this recital is only to show that the lands were conveyed to the ven- 
dor in fee. This has been the plan most frequently adopted in the 
ensuing sheets. It should, however, be noticed, on the other hand, 
that the doctrines of equity, which govern modem conveyancing, 
suggest as a point of general expedience, the propriety of avoiding, 
as much as possible, the recital of instruments, in consequence of a 
recital of them being notice of them, and affecting the purchaser 
with a knowledge of their contents. And if, in addition to the ven- 
dor's being seised in fee, a brief, but accurate allusion be made to 
the mode in which he acquired it, there is as complete a demon- 
stration of the correctness of the form, which the conveyance as- 
sumes, as by a recital of the last purchase deed. Should the reader 
deem this observation just, he may commence with reciting thus : — 
** Whereas the said J. James, being seised in absolute fee-simple by 

{a) Cro.£Uz. 10. Raymd. 143. Carter, 60. Co. Litt 230, b« 
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P^rcl^^ef for a valuable consideration of all the hereditaments 
hereinafter described, has contracted/' &c. This is the mode v^ch 
the. author is inclined to recommend as equally accurate, — briefer, — 
and safer (it may be) to the purchaser. 

.; (6) To avoid the consequences of error in the recital of dates, it 
i^ usual to recite deeds as bearing date on or about ^ &c, ; thus al- 
. lowing the deed to be producible in evidence, though the date be 
mistaken. And where the recital is tendered material, by the grant 
depending on it, this practice is important, as then a mis-recital may 
be fatal. Thus, if one having a lease dated the 1st of January, &c., 
should recite it as dated the 2d of January, and then assign the 
lands demised by that indenture, the assignment would be void at 
law, though in favour of a purchaser, equity would relieve, (b) But 
when, as in the present instance, the recital is merely demonstrative 
of the nature of the title, and no otherwise material, the validity of 
the conveyance being no way involved in the accuracy of the state- 
ment, these words ** o» or about,'* and the following correlative 
ones,/' expressed to be made,'' are of no utility. 

(7) It is usual to affirm this when it is the case, because the le- 
gislature has made a great difference in the degrees of validity 
between a conveyance for a valuable consideration, and a voluntary 
conveyance. The common law made no distinction on this point. 
.And though when the statute of uses incorporated the equitable use 
with the land, a consideration in money or money's worth became 
essential to a bai^n and sale (c), yet the courts of law allowed it 
to be nominal, and gave efficacy to one of the slightest value ; but 
the legislature subsequently made conveyances for the purpose of 
defrauding purchasers void as against such purchasers.' (cf) Convey- 
ances made for good consideration and bond fide, are excepted fVom 
the act. But though the consideration of blood is a good consider- 
ation (e), the only considerations (in general) (/) which protect a 
conveyance from a subsequent one to a purchaser, are money or 
money's worth, and settlements before marriage, (^r) Wlien, how- 
ever, the former is the consideration, the courts will not enter into it^ 

(6) Prest. Sheph. 11, (c) Sup. 12. {d) 21 EKz. c. 4. 8.2. 

{e) See 2 Bl. Coram. 297. 

(/) This qualification is necessary, as there are a few exceptions to the greneral 
rule. Lord C. J. Mansfield has said that, in general, the giving up a right without 
fraud is a valuable consideration. 2 Taunton, 83. Hence the release of an ad- 
verse claim to a litigated estate has been held such a consideration in a deed, as 
will avoid a former voluntary grant. Hill v. Bishop of Exeter, 2 Taunt. 69. 

{g) See Woodie's case, Cro. .Ja. 158. Goodright v. Moses, 2 Bl. R. 1019, 
where the settlements^ adjudged within the statute, were after marriage. 
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adequacy, and it will support the conveyance, if not so small as to 
be palpably fraudulent, {h) Hence the general importance of a good 
or valuaUe consideration, in the sense which has been annexed to 
these words by the statute of Elizabeth. In the present instance, 
however, the mention of that fact is not very material ; for although 
while the lands continue in the ownership of the voluntary grantee, 
the title is precarious from the possible subversion of his conveyance 
by a subsequent one to a purchaser, even though that purchaser has 
notice {i), yet if he acts upon his ownership before such subsequent 
conveyance from the original grantor, and grants the lands bbnd 
jfide, the sub-purchaser cannot be affected, {k) 

(8) The writer will generally use the word hereditaments alone, in 
referring to the ^* parcels," as it is the largest and most comprehensive 
expression of the subject matter that the law recognises. He omits 
the cumbrous load of referential terms, as " hereinafter described, 
and also released^ or otherwise assured^ or intended so to he, with 
their appurtenances." As the single and simple object is identity, the 
constant repetition of this tiresome verbiage may be advantageously 
dispensed with. The word premises is in the phraseology of con- 
veyancers equally comprehensive with hereditaments, but is for the 
most part used only as a term of retrospective reference, 

(9) The words " and the fee-simple thereof, free from all incumbrances 
except as hereinafter mentioned," are generally inserted here, but 
are unnecessary, because the words " as hereinafter mentioned," re- 
fer to the subsequent specification, and have the legal effect of in-^ 
corporating it with this recital. 

(10) The contract recited raised an equitable fee in the purchaser, 
immediately on its execution ; for in consequence of the fundamen- 
tal principle of equity, that what is agreed to be done is considered 
as done (Z), the vendor in entering into such a contract for the sale 
of lands, as equity will specifically perform, became a trustee for the 
purchaser in respect to the lands sold ; the purchaser for the vendor 
as to the money, (m) Thus a contract effects an equitable conver- 
sion. Hence the purchaser before the conveyance of the legal estate 
has an equitable interest, which is grantable (n), descendible (o), and 



{h) See Sagd. Vendors, 637. 7th Ed. and cases there cited, 
(i) Evelyn v. Templar, 2 Bro. C. C. 148. 

{k) 1 Sid. 133. Skin. 423. 1 East 92., applied to etfmtahk rights in 9 Ves. J. 
190. lMer.638. 

(/) Francis, Maxim 13. 
(m) lP.Wms.737. 3 Ves. J. 255. 
{n) I Ves. 220. 6 Ves, J. 352. 7 ibid. 265. (o) 2 P. Wms. 629. 
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devisable, (p) But with respect to devises, the courts of equity^ fol- 
lowing the doctrine of law, hold a revocation to be effected by any 
matarial change of ownership ; but they do not permit the mere con- 
solidation of the equitable with the legal estate to be such a 
change, (q) Hence if the purchaser -after a valid contract devises, 
and the lands are then conveyed to him in fee (r), the will without 
any repubhcation is still good in equity, and the heir will be a trustee 
for the devisee. In permitting the will to be efficient under these 
circumstances, equity was led to a recognition of the equitable after 
its union and consolidation with the legal estate. The consequences 
are manifest. If, as in the present instance, the purchaser takes a 
conveyance to uses instead of in fee, he revokes a devise made be- 
tween it and the contract (s) ; because the limitation of the use is a 
new moulding of that beneficial interest, which for this purpose 
equity continues to contemplate distinctly. 

(11) I have marked this recital with inverted commas, because 
though usual it is immaterial ; its object being to show by ex{»ess 
declaration, what there would otherwise be an irresistible presumption 
of, viz., that it was at the purchaser's desire the vendor gave the in- 
heritance particular modifications. When, therefore, the conveyance 
is to the use of the grantee in fee, a similar recital is never inserted. 
It is omitted in the following precedents, except in a few instances, 
where its retention seemed proper. 

(12) When an indenture received its original form in an early and 
simple state of society, recitals were not in use ; and the nominative 
case to the verb witnessetk, was the initial substantive of the deed ; 
viz. this Indenture, It has, however, unfortunately happened that 
this form has been retained when there are recitals, and a consequ^it 
repetition of the expression *' this indenture" in the testatum clause, 
which creates another nominative to the verb. Surely a gross gram- 
matical error — an unmeaning phraseology, originating in an over- 
sight, should not be retained from a blind regard to existing practice. 
Two modes of rectifying this solecism occur to me. The one by 
making the exordial language an independent proposition, by saying 
" This indenture is made :*' The other by giving the word witnessetk 
precedency to the recitals, thus, " This indenture made, &c., wit- 
nessetk that whereas,'" Sfc, The operative part would then be intro- 
duced by " Now in pursuance," &c. 

(13) It is usually said well and truly paid. But a payment des- 
titute of those qualities being in fact no payment ; those words are, 

(p) 3 Salk. 85. Mose. 123. So of copyholds, 1 Cha. Ca. 39. (y) 3 Atk. 741. 

(r) 1 Ves. J. 256, or to a trustee for him. LoflFt. 609. 

{s) 2 Ves. and Bea. 382., even when the contract is hy parol, 4 Madd. 368. 
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it is conceived, idly used. That empty verbiage may be sometimes 
as dangerous as conciseness, is instanced in the words <* for divers 
good causes and considerations/' which, thrown into a purchase 
deed, are symptomatic of fraud, {t) 

(14) This release, though conclusive at law, is not so in equity («); 
and if the purchase-money be not paid after the execution of the 
conveyance, the vendor retains a lien on the lands, (v) This lien 
is an equitable interest, and therefore until the payment of the mo- 
ney, the purchaser is a trustee for the vendor ; and as it is indistin- 
guishaUe in substance from any other equitable interest, it follows 
that if a person deriving title from the purchaser, take the lands 
either without a valuable consideration, or with notice of the non- 
payment of the purchase-money, he becomes a trustee for the original 
vendor. And it is of course immaterial whether the notice is express 
or implied. And as, in general and correct practice, a receipt is in 
dorsed on the deed when the vendor receives the money, the want of 
such indorsed receipt is held in equity to be implied notice of the 
non-payment of the consideration (w), and even the existence of 
such a receipt would not warrant a presumption of its payment, if 
there be express notice to the contrary, (x) The practical result of 
this deduction is evident. The want of an indorsed receipt puts a 
purchaser on his inquiry; and if the original purchase-money has 
been paid, the vendor must furnish him with proper evidence of that 
fact. 

It has been doubted whether the vendor's lien is to prevail over an 
equitable mortgage, made by a deposit of the title deeds. Mr. 
Sugden (^) thinks the lien will yield to such a mortgage, and con- 
caves the analc^y of the case of Stanhope v. Earl Vemey {z) deci- 
sive. It is admitted that an analogy exists, but apprehended that 
it is not so strong as Mr. Sugden imagines. In the case mentioned, 
Lord Northington decided that the custody of the deeds respecting 
a tenn, with a declaration of the trust of it in favour of a second 
incumbrancer, was equivalent to an actual assignment of it, and 
therefore gave him an advantage over the first incumbrancer, which 
equity would not take from him. But I humbly submit that this de- 

(0 2 Sch. and Lef. 483. (u) 1 Vera. 267. 3 Atk. 272. 

(«) 1 Sim. and Sto. 444. Though he takes a bond, 2 Ves. 389, or promissory 
note, 2£q. Ca. Abr. 682. n.b. to (D.) 1 Madd.346, onless the bond, &c. be in 
fact the consideration of the conveyance, as in Winter v. Lord Anson, 1 Sim. and 
Sto. 434. {w) 2 Prest. Conv. 429. 

(jr) For a receipt for the purchase-money, though signed by the vendor, is in 
equity of no avail, if the money be not actually paid. 2 P. Wms. 291. 

(y) Vendors, 558. 7 Ed. (*) But. Co. Litt. 290. b. 
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cision itself is contrary to principle. Why in the common case of 
an assignment of an outstanding term, &c., to a second incum- 
brancer without notice, does equity refuse to assist the first incum- 
brancer ? Because the second incumbrancer has equal equity, and 
the legal estate : it therefore remains passive ; there is no ground 
for its interference. But when the subsequent incumbrancer has not 
the legal estate, why should equity abandon the rule that qui prior 
est tempore potior est jure ? Does the subsequent incumbrancer by 
obtaining the title deeds acquire a superior equity ? That indeed is 
not contended for ; it is because the title deeds and declaration of 
trust co-exist in the same person, that he is held to be in the same 
situation as if he had obtained an actual assignment of the term. 
But it is difficult to perceive on what principle the possession of the 
title deeds can give a priority to the subsequent incumbrancer, when 
it is conceded that it does not confer a superior equity, since it is 
certainly clear that at law that circumstance is quite immaterial, and 
consequently the courts of equity have not the same ground to act 
on, as when the subsequent incumbrancer has a legal estate coincid- 
ing with his equitable interest. If therefore a subsequent over-reaches 
a prior incumbrancer, who has merely an equitable interest, by uniting 
a legal estate to an interest equally equitable, merely from equity 
being thereby rendered passive and quiescent, upon what ground of 
analogy can it lay hold of a circumstance abstractedly immaterial, as 
the possession of the title deeds, and by reason of its alleged equi- 
valence to an assignment, be called into active operation , and alter 
the relative rights of continuing equities ? I submit, therefore, with 
great deference, that the case of Stanhope v. Earl Vemey is contrary 
to the principles of equity. The only mode of supporting it would 
be, it is conceived, by showing generally that the mere fact of the 
.possession of the title deeds gives a superior equity; a proposition 
which is certainly untenable, it being at length established that un- 
less there is fraud, concealment, or gross negligence, which amounts 
to evidence of a fraudulent intention, the mere circumstance of part- 
ing with the title deeds is not a sufficient groimd to postpone the 
prior incumbrancer, (a) But in thus bringing this rule to bear upon 
the case of Stanhope v. Earl Vemey, which, if its application be 
just, destroys its specific authority, and throws it into a general class 
of cases, we obtain a principle on which the same conclusion may 
be firmly rested. For if a vendor signs the receipt, without receiv- 
ing the purchase-money, and makes the purchaser, therefore, in every 
respect, the ostensible owner of the property, he is as much as any 

(a) 6 Ve». JJH>. 
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man be, guilty of that gross negligence which amounts to evidence of 
a fraudulent intention. Not merely therefore on the artificial jprin- 
ciples of equity, but on every ground of sound social policy, more 
especially on those considerations which are obviously suggested by 
the requisite aptitude of real property for the purposes of commerce, 
is tlie vendor's lien, when apparently extinguished by the signature 
of the receipt, to yield to the right of a bond fide equitable mort- 
gagee. I have gone thus at length into the supposed analogy of 
this case to that of Stanhope v. Earl Vemey, because th^ point is of 
the greatest importance, and it is therefore extremely desirable to fix 
it on its true foundation. 

I shall conclude this note with observing, that though it is gene- 
rally true that the receipt in the body of the conveyance is conclusive 
at law, and indeed an estoppel when the instrument is a deed (6), a:s 
a release must be, yet that if the general words refer to the recital of 
the agreement to pay, they do not estop, and are no bar to an action 
for the money, if it has in fact never been paid, (c) 

(15) The extension of the release to the heirs, &c. of the releasee, 
though usual, is perfectly unnecessary. 

(1 6) At the present day the reason for using a number of opera- 
tive words in a release in fee has ceased. The only wbrd among 
them of any importance or possible effect, was the word grant ; and 
the object of using it was to give the instrument validity as a grant, 
if void as a release. But as it is now settled that the courts shall 
make that construction without the word grant, in the event of the 
deed's failing as a release (cc)y which however it cannot do if the bargain 
and sale for a year be good, I have expunged this superfluous and 
surely, in modem times, inartificial provision, against the possible in- 
validity of the release. 

(17) In some precedents the dower trustee is made a grantee of 
the seisin, and is expressed to pay a nominal consideration. But 
where he is made a grantee of the seisin, this practice is inartificial ; 
for if the nominal consideration had" any effect, it would carry the 
use to him, and by converting the common law estate to a legal in- 
terest, render it incapable of serving the ulterior uses. But the 
express limitation of use after the habendum prevents this effect. 
But as it is quite clear that a consideration is not essential to a com- 
mon-law conveyance, and that therefore a seisin to uses may be* 

(6) Baker v. Dewey, 1 Bar. and Ores. 704. See also Styles, 462. and Rown- 
tree v. Jacob, 2 Taunt. 144. Bat the receipt indorsed not being under seal is no 
estoppel, and its truth may be disputed. Per Best, J. 5 Bar & Md. 612. 

(c) Lampon v. Corke, 5 Bar. & Aid. 606. 

(ec) Goodtitle v. Bailey, Cowp. 597. 
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granted without any, the practice has no useful object, and should 
be discontinued. 

(18) It is generally said here by an indenture ; but that statement 
may be omitted as immaterial, as a bargain and sale of a chattel in* 
terest need not, like a bargain and sale of a freehold estate, be by 
indenture. 

(19) In recitals immaterial facts should be suppressed. We may 
expunge, therefore, the usual specification of the precise period fcMr 
which the bargain and sale is made ; for as the term which it creates 
is instanteously merged by the release, so long as it confers the legal 
ownership, (a fact which is affirmed) the commencement and pre- 
scribed duration of the term are not of moment. 

For a similar reason, we may omit the words ** by force of the 
statute,'* &c. That it is bargain and sale under the statute, is an 
ineyitable presumption. 

It is said to be doubtful in practice, whether this recital operates 
by way of evidence or estoppel. It should seem, however, that it 
must be considered as operating in the latter mode ; for it is always 
a particular recital, the distinction between which and a general re- 
cital, in reference to the point of estoppel, is well established, (d) 
Admitting it to be an estoppel in general, it follows, as some appear 
to have thought, that when it cannot act in that manner, it is inad- 
missible evidence ; whence they exclude it from questions concerning 
the issue in tail or persons in remainder or reversion. But as the 
only ground of this opinion is that the issue in tail, &c., do not 
claim from the tenant in tail, but the original donation, it should 
seem erroneous ; for it concedes them to be on the footing of all 
others who do not claim from the grantor, as to whom it is merely held 
that the recital is not evidence when the original can be produced. 

But in Ireland the recital is conclusive, and no bargain and sale 
prepared, (e) 

(20) In all conveyances in fee (except reconveyances by trustees 
or mortgagees) the parcels are introduced into the operative part. 
Every thing intended to be conveyed should be particularly mentioned 
in its proper order, such as manors, messuages, &c., and be de- 
scribed by their situation, county, parish, number of acres, and 



{d) Vid. Willes R. 11, 12. There are however some general s&yings to the 
contrary, as in Co. Lilt. 352 ; but the reason there given, viz., that an estoppel is 
no direct affimation, is inapplicable to a particular recital, which certainly i» a di- 
rect affirmation. In confirmation of Willes R. 11, 12, see RoL Abr. 872. Cro. 
Eliz. 756, 757. Styles, 103. 

(e) 2 Prest. Convey. 444. 
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boundaries, and in whose tenure and occupation, {f) Sometimes, 
and very properly, th<e hundred, tithing, and vill, are likewise men- 
tioned : for even now, when parishes, though originally an ecclesias- 
tical division, are recognised in civil matters, it is held that if one 
convey all his lands in Street^ which is the name both of a parish 
and a vill, and in both of which the grantor has lands, only those in 
the vill will pass, {g) By the exclusive recognition of the vill in 
this case, the intention of the parties is undoubtedly thwarted ; and 
if at the present day courts of common law would deem themselves 
bound to apply the name of the place to the vill, in consequence of 
vills being one of the common law divisions of the kingdom, and 
parishes not, I conceive that courts of equity would, if there be a 
consideration to*ground their jurisdiction, interpose to prevent the very 
serious consequences which might otherwise ensue an omission appa- 
rently so trifling, and a distinction so obsolete. For though at law no 
more will pass than is well described, yet, except as against any 
issue in tail or remainder-men whose title is not through the vendor, 
equity will, when the agreement can be proved, correct errors and 
supply omissions, by decreeing the vendor to convey the unincluded 
parcels. (A) And the vendor has a similar equity against the pur- 
chaser if any thing has been unintentionally vested in him. (i) But 
both are cases of great difficulty, and equity will proceed in them 
with extreme caution; for the court ought to consider what would 
have been done if previous to the execution of the conveyance the 
question had been put to it what conveyance should be made in 
performance. of the agreement. But when the agreement is recited 
in the conveyance and is exceeded, the court will without doubt 
rectify the error, because it has clear evidence on the face of the in- 
strument itself of the agreement intended to be effectuated, {k) 

In respect to the manner of describing it may be observed ge- 
nerally : 

1. That the description of the former conveyance should be 
adopted ; and when divisions or other alterations make a new de- 
scription desirable, it is, even for the sake of preserving evidence of 
this identity, proper to append it to, not substitute it in the place of, 
the original description. 



CO 4 Cniis. Dig. 281. 3 Ed. [g) 2 RoU. Abr. 54. 

(A) See 2 Prest. Cony. 447. But the observation referred to is too general. 
Mr. Sngden's proposition (Vend. 295. 7 £d.) is a more accurate deduction from 
the authorities. 

CO Finch, 80. 

{k) See Lord Eldon's judgment in Beaumont v. Bromley. 1 Turner, 52-»54. 
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2. That when a new description is made, it should be^n with a 
general outline of the parcels, and then proceed to particularize ; in 
order that the maxim falsa demonstratio non nocet may render an 
error in the detail immaterial. 

It is common to add the words " more or less" and " by estima- 
tion," after mentioning the quantity of land conveyed. It is right to 
put purchasers on their guard against the effect of these expressions, 
since they now seem to have a broader construction than they 
naturally import, which is only a small difference one way or the 
other. In a late case, where the estate was stated to contain by es- 
timation forty-one acres he the same more or less, and on an ad- 
measurement the quantity proved to be only between thirty-five and 
thirty-six acres, and (the contract resting in Jier^ the purchaser 
claimed an abatement, the Master of the Rolls decided against the 
claim ; resting his judgment on the joint effect of those words. (J) 
The argument is stronger from a contract to a conveyance. The 
meaning of the words " more or less" in a conveyance is however 
not settled by the decisions ; there are two conflicting cases, the one 
making the quantum of difference immaterial, on account of its 
being the purchaser's laches (m) ; the other cutting down the import 
of the expression to a small deficiency, or (as the court said) reason- 
able quantity, (n) 

(21) I have here, as in the bargain and sale, omitted the mulfi- 
tude of general words that are usually poured in here, as being all 
comprised in the word " appurtenances." But these and the suc- 
ceeding forms are given in the appendix. 

(22) The clause of reversions is likewise omitted as a useless form, 
even when a reversion or remainder is the subject of the grant ; for 
though by the grant of a reversion or remainder nothing will pass 
but the identical interest purported to be conveyed, so that an error 
in the description of it is fatal, yet it is settled that either of those 
expectant estates will pass under a conveyance of the lands, (o) 

We may likewise omit the clause of " all the estate," as it can 
never of itself be, in a release in fee, the efficient part of the as- 
surance. In a will, a gift of all the testator's estate imports a fee ; 
but in a deed (as is well known) a fee cannot be created without the 



(/) Winch V. Winchester, 1 Ves. & Bea. 375. A specific performance, how- 
ever, was not decreed, in conseqaence of coUateial evidence of fraud, it i4>pear- 
ing that a declaration by the auctioneer deceived the purchaser ; for the seller 
knowing the true quantity, is not allowed to practise a fraud through the me^um 
of those words. See 1 Cam. Ca. 337. 

(m] 2 Frcem. 106. (n) Owen. 133. 

Xo) Sup. 15. 
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word ^^ heirs ;" and if the lands be limited to the grantor and hh beirs, 
a fee-simple is cresU^ as much as if the estate in than had been 
limited in the same manner. There is one case in which the word 
" estate" may have a restraining power 2did frustrate the intention of 
the parties ; and that is when a man is tenant for life or years, and 
the person in remainder or reversion confirms his estate to him and 
his heirSy without confirming the land. According to the highest 
authorities the mistake is fatal, and the particular estate not en- 
larged, (p) 

(23) I have marked this clause with inverted commas, because jn 
the form which this release assumes it may be omitted, except, as.it 
has been said, when the grantor retains any part of the lands, they 
relate to (q) ; for unless that be the case, there is in this precedent 
no obstruction to the general rule that the deeds foUpw the land. 
The only exception to that rule is, it is believed, in the case of a 
warranty by the vendor, when, as he thereby undertakes to defend 
the title, he is properly allowed by the law to retain the. .muni- 
ments (r): but warranties have fallen into disuse, at least in con- 
veyances by tenants in fee. 

Here, however, it should be noticed, that since the general intro- 
duction of releases to uses, and the attraction of the deeds to the 
common law estate of the releasee, instead of to the use. or legal 
estate («), an express grant of them to the cestuique use is proper, 
when the seisin is conveyed to a third person instead of (as is now 
the usual and most eligible practice) to the purchaser himself. But 
even this doctrine (and on good grounds) has been questioned by 
g^eat authorities. (0 

(24) The attachment to phrases we have been long accustomed 
to is so strong, that though the words *^ and to.kold ** have been, since 
the abolition of tenures, Ufeless verbiage, I have not expunged them, 



(p) Litt. 524. 545. Plow. 540. Mr. Preston^ in his edition of the Touchstone, 
316, makes " a guare whether this case is law at present.' ' But the ancient dis- 
tinction has never been shaken. 

(q) Mr. Preston draws this conclusion from Field v. Yea, 2 Dur. & E. 708. (2 Con. 
456.) but though the position may be tenable on principle, the writer cannot ac- 
quiesce in the legitimacy of the inference. He will not discuss that case here : suffice 
it to say, that it does not appear that the attention of the Court was drawn to this 
point. Lord Kenyon certainly said that the defendant (who had purchased part 
of an estate, and in whose conveyance the deeds were not granted) ^* had no right 
to the deeds at the time of his purchase." But note, that the rest of the estate 
was, at the time of that purchase, in a mortgagee, who had possession of them ;— - 
a material fact, surely, and on which some stress appears to have been laid. The 
decision in Field v. Yea, appears to the writer open to much criticism. 

(r) 1 Rep. 1. (*) 1 Inst. 6. a. n. 4. 

(/) 1 Inst. 6. a. n. 4. 
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bat only marked them with inrerted commas to stand or fdl as the 
draftsman pleases. 

The office of the habendum is only to limit the certainty of ^ 
estate granted. It follows that nothing can be granted in it ; con- 
sequently the introduction of any new matter into the clause is Toid. 
Hence the propriety of words of reference, (u) 

With respect to the limitation of estates, the folloiwing gmcwl 
observations are submitted to the reader. 

1. If the limitation in the premises creates an express estate* 
which the habendum is inconsistent with and in ctbnd^mentoff 
as if the former be a fee-simple or fee-tail^ and the latter an estate ioe 
fife, the habendum is void, and an estate of inheritance is efiectivdy 
created (t;) ; for as the habendum is not an essential part of the 
deed, its office may be anticipated and supplied by the premises. 
But if the premises limit a fee-simple, and the habendum an estate 
taO {w) or descendible freehold (or), the latter is good, because die 
habendum is not then inconsistent with, but in quaUficeUuns of die 
premises. 

2. But if the limitation of the habendum is more extensive thaa 
that in the premises, it is valid ; for as it is not in abridgment of 
the prior estate, its inconsistency is immaterial. If therefore lands 
are granted in the premises to A. for life, habendum to him in lee or 
in tail, the estate for life is instantly merged, (y) But if the ante- 
cedent estate be in tail, which does not admit of merger (js), and the 
limitation of the habendum be in fee, the grantee has both estates 
at once; — an estate tail with a fee expectant thereon by way of 
remainder, (a) 

3 But if in a feoffment or bargain and sale enrolled, the only 
assurances by matter in pais which, to pass a freehold, require to 
be perfected by a ceremony, the habendum limits an estate fiir 
years, it countervails the premises, though they create an estate 
in fee in tail or for life by express terms, and to which therefore 
the estate in the habendum is repugnant ; for the assurance is per- 
fected instantaneously, as to the estate for years, by the mere de- 
livery of the deed, (b) 

4. If the estate created in the premises be a freehold by implica- 
tion of law, and the habendum limit an express estate for years or 
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at will, the latter wiU prevail (c), on the principle that expressio facii 
cessare taciturn. And as the only estate which arises by construc- 
tion oi law, when lands are given generally in a deed, and the in- 
strument possesses the requisitions to a transfer of freeholds, is an 
estate lor li^, it follows that such an implied estate in the premises 
will jrield to an express limitation of a larger estate in the haben<- 
dum. But this proposition may be referred to another and stronger 
ground; for, as we have seen, the habendum will extinguish a minor 
estate in the premises, even when created by express terms. 

5. If lands be granted generally, and the habendum create a free- 
hold tf» futuroy the conveyance will be void ; for as the habendum 
would prevail over the premises if it ha4 legally limited an express 
estate, it must have a similar effect when the limitation in It is 
void, (d) But (by parity of reason) if the premises create an expreei 
estate, though without mentioning the period of its commencement, 
and the habendum limit it from a future time, the latter will be void, 
and by consequence the estate in the premises well created, (e) 

As however in bargains and sales, and covenants to stand seised, 
the habendum is itself the future limitation of a use, and as uses 
may, under certain restrictions, be limited in futuroy it follows that 
when the grant in the premises is general, the habendum is effectual, 
and the estate which it creates, valid. And as the doctrine established 
in the ease of Carter Vr Madgwick {/) does not scan in any way 
founded on the principle res magis valeat quam pereat, but on that 
which has been mentioned, we must treat the habendum In a bargain 
and sale, or covenant to stand seised, as void when it limits an es- 
tate in fiituro, in contravention of an express estate in the premises, 
granted so as to take effect immediately. It need hardly be added, 
that these remarks on bargains and sales, and covenants to stand 
seised, are inapplicable to any conveyance which passes the sebin, 
whether uses are declared thereon or not ; for the seisin, though of 
an evanescent nature, and (as it has been termed) conduit pipe to 
uses, is the common-law estate, and possessed of its original quali- 
ties. Hence the inference which has been stated; does not extend to 
a bargain and sale in execution of a statutable or common-law au- 



(c) 1 last 83. a. 2 Rep. 55. a. (<fj 2Co.55.a.b. Cro. ElLt. 254, 255. 

(e) aLev. 339. Hob. I7h Moor, 881. pi. 1236. GpodtiUe v. Gibbs, 5 Bar. & 
Cfe«.709. 

(/) 3 Lev. 339. Jarman v. Orchard, Skin. 528. Salk. 346. Show. P. C. 199^ 
is founded on the same principle with Carter y* Ma4gwick, fter Ab|;>ott, C. J. 
5Bar.&Cre8. 718. 

d2 
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thority, but only to those which derive their existence as conTeyances 
from the statute of uses. 

(^5) The grantee ought, of course, to be named in this clame. 
It is true, generally, that a stranger cannot be introduced into it (g); 
but to this rule there are three exceptions. 1st, The case of a re- 
mainder, 2d, Of frank marriage (which has faUen into disuse.) 
dd. When no name is mentioned in the premises, (h) 

When the grant is to several persons, die habendum may in gene- 
ral sever their tenancy ; but in the modification, as in the limitation 
of an estate, the habendum is void if repugnant to the premises. 
Although, therefore, in a conveyance to two persona, habendum the 
one moiety to one, and the other moiety to the other, the habendum 
makes them tenants in common (i), in consequence of the express 
declaration overcoming the implication of law in the premises, which 
created a joint-tenancy, yet if in this case the habendum had given 
ten acres to one, and ten to the other, it would have been rejected for 
repugnancy, {k) 

Mr. Preston observes, that at this day the estate is more commonly 
modified by a declaration of the use than by the grant. It should be 
noticed, however, that if there be a conveyance to A. and B. and 
their heirs, habendum to them and their heirs to the use of them as 
tenants in common, it is incorrect to consider the modification as 
produced by a declaration of use. In the case put, from the seisin 
and use being in the same persons, A. and B. are tenants in com- 
mon, and take not by the statute of uses, but by the common 
law (/) : so that the limitation of use is in legal consideration con- 
nected with, and a part of the habendum. But if there be a con- 
veyance to A. and his heirs, habendum to him and his heirs, to the 
use of him and the heirs of his body, he takes an estate tail, not by 
the habendum, but the declaration of use, because he is in under the 
statute, (m) Yet if in this case the clause following the habendum 
give an estate for life or years, the party is in by the common-law, 
because these particular estates are not within the reasoning which 
applies to estates tail, (n) This distinction might be still further illus- 

(^) 2 Roll. Abr. 67. (A) 1 Inst. 21. a. 

(0 Co. Litt. 183. b. 190. b. (k) 1 P. Wms. 19. 

(0 See Doe v. Prestwidge, 4 Man. & Sel. 178, but there the limitation was to 
two, and their heirs, as tenants in common, to the use of them and their heirs, 
'^d it was held they were in by the common-law as tenants in common. But the 
principle is the same. 

(*»J 13 Rep. 56. Bac.Read.63. 

(»•) Bac. Read. 63. (Sed vid. 1 Prest. Est. 179.) 
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trated : but the consideration of it would lead us too far from the 
point before us, into a refined and abstruse branch of learning. 

(26) It is generally added, " upon such trusts ;" but, it is con- 
ceived, inaccurately ; for the grantee of the common-law estate can- 
not hold the lands as trustee or legal owner, when uses either result 
from, or are declared upon his seisin. The only mode that occurs to 
me at present, in which the ostensible grantee to uses can be a trus- 
tee, is when the common-law estate has not been conveyed to him, 
but only an equitable interest ; and in that case, the confinement of 
the declaration to uses in point of expression, would not have the 
effect of obstructing the operation of equity. 

(27) This power of appointment is now almost invariably inserted 
in purchase conveyances of freehold property. A few observations 
explaining its nature and operation, as compendiously as possible, 
are submitted to the reader. 

1. The power is perfectly unlimited ; it does, therefore, in fact 
confer an ownership tantamount to the fee ; and consequently the 
appointment can never, by connecting itself with the original con- 
veyance, be a medium of that justly abhorred suspension of alienation, 
which the law terms a perpetuity. It follows that any limitation 
which would be good in the instrument creating the power, is equally 
so in the appointment in pursuance of it. (o) Hence if the appoint- 
ment be to A. (a person unborn at the time at which the instrument 
containing the power was made), for life, remainder to his first and 
other sons in tail, the limitation is good. This is now an established 
point of difference between general and* special powers ; and as it 
flows from the fundamental principle which has been laid down as 
applicable to the former, there appears to have been no room for the 
doubt which has existed with many eminent gentlemen, of the vali- 
dity of the limitations which have been stated. Their conclusion was 
drawn from the derivative nature of an appointment, and its retro- 
spective relation to the instrument creating the power. But that 
reasoning was too straight-laced, and the technical rule which sup- 
ported it, has, in this respect, properly given way to general conve- 
nience. 

2. Another consequence of this general power being analogous to 
an ownership is, its transferability, (p) Hence it is an exception to 
the rule, that delegatus non potest delegare ; in this respect differ- 
ing, of course, from a special power. Hence if there be a convey- 
ance to such uses generally, as A. shall appoint, and he appoints to 
such uses as B. shall appoint, the power is effectually transferred, 

(o) See Sugd. Powers, 435, &c. 4th Ed. (p) Ibid. 179. 
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and when B. executes it, the use ia served by the seisin of the origi- 
nal grantee to uses. 

3. On the same principle, this general power may, on the bank- 
ruptcy of the donee, be executed by his assig^nees. (q) 

With reference to the other classification of powers, it remains to 
be noticed that the power contained in a purchase deed is appendant ; 
as it is evidently depends on the estate limited to the person to whom 
it is given ; which is the criterion of such a power, (r) 

These are its prominent and distinctive features ; and we must 
stop here, as the limits of this note allowed but a sununary view of 
its principal peculiarities. 

(28) By the present doctrine (5) (not however firmly settled or cor- 
dially acceded to) (/)» in order to enable the donee of general power 
to limit a rent-charge at law, the language of the power must extend 
to it. But in equity, a power to grant the land enables the donee to 
charge it. {u) 

(29) This word, of course, involves a power of revocation. It is 
not, however, necessary to give this power expressly to the pur- 
chaser; for it is settled, 1st, that he may reserve it toties quoties(v)f 
though not expressly authorised, (w) 2d. That this original power of 
revocation cannot affect an appointment by deed, made without any 
new reservation of such a power, (x) 

(30) As writings sealed and delivered by the party are deeds, we 
may omit the words ** or writings^ The extension of the power 
to devises is not only superfluous but unadvisable. I am not aware 
of any object to be accomplished by it, unless the solemnities with 
which the statute of frauds has invested wills of real property, are 
intended to be evaded. Whether that can be done is doubtful ; and 
though the better opinion is, that in the case of a simple power with- 
out any specification, an instrument merely in writing may be a valid 
appointment, though of a testamentary nature (^) ; yet it is dear, 
that express mention of a will in the creation (^ the power, as a 
mode of exercising it, renders it necessary to clothe an appointment 
by will with the ceremonies prescribed by the statute of frauds. (2) 
But it is not usual, nor can it be desirable, to confer on the donee of 
the power a capacity of testamentary alienation contrariant to the po- 

{q) 3 6. 4. c 31. B. 3., continued by 6 6. 4. c. 16. s. 77, 

\r) Sugd. Pow. 46, 4th Ed. {s) Cro. Car.38. Dy.2fi3. 

(0 Amb. 393. Sogd. Pow. 450, 451, 4th Ed. 

{u) Roberts v. Dixall, 2 £q. Ca. Abr. 668. p. 19. 

(t»)3Keb. 7. Lane, 118. (w) Cowp.651. 1 Rep. 173. b. 

\s) Hele V. Bond, Prec. Chanc. 474. (y) Sugd. Pow. 212^ 4th Ed. 

(*) I P. Wms. 470. 2 P. Wms. 258. 
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iicy of the act, which aimed at a suppression of the mischiefs conse- 
quent on secret and unauthenticated instruments. 

I observed that the extension of the power to an appointment by 
will is superfluous and unadvisable. It is superfluous because, as 
will be seen by the limitations which succeed the power, a devise 
operating on ^be lands is coa^)etent (as such) to pass the whole 
estate ; the remainder of the trustee bemg determined by the pur- 
chaser's death. It is unadvisablcy because in wills ioftformally pne^ 
pared, there is never an allusion to the power, and raxdy any thought 
of it ; so that it would be a probable means of frustrating rather 
than effectuating the testator's intention, were the devise construed 
an execution of the power* And in wills formally prepared, the 
devise is frequently to uses, which if the instrufaient were construed 
an appointment would be mere trusts, because no seisin would Uiea 
be given. But it must be added, that under the limitations of a mo- 
dem purchase deed, to which alone our attention is now directed, a 
will made by the purchaser, without any reference to the power or 
intention to exercise it, would always be construed as a devise, and 
not as an appointment, on account of there being no kind of occsb* 
sion for calling the power in aid. (a) 

(31) Some years ago it was common to direct the appointment to 
be by deed, in writing^ signedy sealed, &c. ; and as the requisition^i 
to the execution of a power are the law which governs it, however 
superfluous abstractedly (6), the attestation of the fact of signa- 
ture became essential to the appointment, and the inadvertent 
omission to stat« it, frequently vitiated ^e instrument. We must 
however distinguish these cases into two classes ; 1st, those in 
which the instrument is merely required to be signed, sealed, and de- 
livered in the presence of the witnesses, in which all that is necessaiy 
is» that it should be in fact signedy &c., in their presence, (c) 
id, those in which to the above provision is added another, viz., 
the attestation of the execution, and in which it is necessary, therer- 
fore, that the attestation should express the signature, (d) 

Hence, too, when the power is executed by a will, required to be signed 
and published in the presence of, and attested by witnesses, if there 
be an attestation of the signature only, the power is badly ex- 
ecuted, (e) 

(a) See the principle of Clere*8 case, 6 Rep. 17. CrcK Eliz. 877. Cro. Ja. 31. 
lb) See Lord EUenborough's observations in Hawkins v. Kemp, 3 East, 4M). 
(c) Sayle v. Freeland, 2 Ventr. 355. 2 Ch. Rep. 1 10. 1 Eq. Ca. Abr. 345. 
(<0 Wright y. Barlow, 3 Maule & SeL 512. 
(#) Stanhope v. Kier, 2 Sim. & Stu. 37. 
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To remedy defects in deeds arising from this source, the statute 
54 G. 3. c. 118, was enacted, but its operation was retrospective; 
whence it is still proper to omit the requisition of signature. 

(32) The attestation being required to be made by credibte 
witnesses, their credibility is essential to the appointment. By ana- 
logy to the construction of the statute of frauds in respect to 
devises, it is inferrible that no witness would be deemed credible, 
n^o has an interest in establishing the appointment ; from the same 
analogy, that his credibility at the time of making the appointment 
is not essential, and may be acquired afterwards, by a relinquishment 
of the interest limited to him thereunder, {f) 

It appears to the writer that the words ^* by any deed or deeds 
lawfiilly executed," would in general cases be more eligible. This 
form has simplicity, and simplicity should not be departed from with- 
out a reason. 

We may conclude our observations on this power with remarking, 
that its precautionary requisitions, though undoubtedly often bene- 
ficial as a preventive of fraud, are imposed ex arbitrio ; as ab^ 
stractedly a power may be executed by an unattested note in 
writing, (g) If defectively executed, equity will interpose when there 
is a meritorious consideration to ground its jurisdiction. We cannot 
here enter into an inquiry as to what considerations are sufficient to 
induce the intervention of equity ; but it may be mentioned generally, 
that when those courts would supply the grant of a surrender, they 
will relieve against the defective execution of a power, {h) But, as 
peculiariy relevant to the limitations of a purchase deed, it may be 
observed that the reasoning of Sir Wm. Grant (t), however just in 
other cases, does not apply to those in which, like the present, the 
whole beneficial interest is in the donee of the power. That great 
Judge pointedly evinced the absurdity of the equitable doctrine which, 
in favour of a purchaser or creditor, remedies the defective execu- 
tion of a power'1>y compelling the person who is to take in default 
of appointment, and in whom, from the nullity of its execution, the 
legal estate vests, to convey to the appointee. 

(33) The general object of these and the foregoing limitations, is 
to give the purchaser as ample a command as possible over the pro- 
perty, and at the same time to bar the dower of his wife. This end 
is completely attained. By the execution of the power these uses 
are prevented from arising, and a title is conferred on the appointee 

if) See Wyndham V. Chetwynd, 1 Burr. R. 414. 

ig) 2 Salk. 467. 3 East, 440. 

(A) 3 Bro. C. C. «29. 17 Ve». J. 297. (i) 7 Ves. J. 506. 
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bj way of shifting use, which is a new estate uncoiiBected with, and 
independent of, the existing uses. Still, however, these ulterior uses 
are vested, though of course liable to be divested by the execution of 
the power, (k) And as the purchaser has the immediate legal free- 
hold, and likewise the remainder in fee, subject only to an interven* 
ing remainder in a trustee for the purchaser's life, it follows that if 
(as sometimes inadvertently happens) instead of resorting to his 
power, he were merely to convey undar the seisin, and grant the 
lands generally without joining the trustee in the conveyance, no 
other inconvenience would arise than the outstanding of the trustee's 
legal estate, for the narrow period of its prescribed duration. On 
the purchaser's death the intervening remaind^ to the trustee would 
cease, and the impediment to the complete union and consolidation 
of the first estate for life and remainder in fee would be ranoved. 
This interposed estate in the trustee is a sufficient bar of dower, be- 
cause it is now settled, that it is a vested remainder (/), by reason of 
the propinquity of the possibility on which it is limited to commence, 
and its present capacity to take effect in possession, if the preceding 
freehold were to determine : so that (which is requisite to dower) (m) ■ 
the purchaser has not during the coverture a seisin of the inheritance 
in possession. 

(34) The limitation to the assigns of a tenant for life does not 
enlarge or strengthen his estate. 

(35) It is important to observe the application of the statute of 
uses to the limitation to the purchaser, in default of appointment ; 
for if, in consequence of the seisin and the use being united in his 
person, he was in by the common-law, the power would be void ; for 
the doctrine of revocation of estates is peculiar to uses, and altoge- 
ther unknown to the common-law. (n) The reason of admitting the 
statute is in order to avoid a fraction of estates (o) ; but when (as is 
frequently done) the seisin is conveyed to a trustee, there is of course 
no occasion for resorting to this principle, as then there is one person 
seised to the use of another. 

(36) This limitation to the trustee and his heirs during the life of 
the purchaser is, I conceive, a preferable practice to that which is 
adopted by some of limiting to his executors or administrators ; for 
in the former mode, it is barely possible that the intermediate re- 
mainder should fail or be suspended for want of a person legally 
entitled ; but in the latter it is no way improbable, as the trustee may 

(k) 1 Ves. 174. 4 Dum. & East, 39. (/) 3 Lev. 437. 

(m) Ck>. Litt.32.b. (n) Ibid. 237. a. 

(o) Bac. Read. 66. 
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die inteatate, and no adHuoMlntor be appcMnted to his effects. U is 
obsenrabley that the heir caamot take unless speciaUy named, because 
otherwise the statute has directed the lands to devohe on the per- 
sonal refMresentatiFes. (p) But notwithstanding the general difection 
of the legislature, st wouUU in the present case be improper to omit 
an express nomination of the executcHrs, &c., of the trustee, if it be 
intended diat the lemainder diall go to them ; for of a remainder 
and other things which Ue in grant, tii^re could not at the commoA 
law have been any occupancy {q\ and on the ground that the olject 
of the legislature was only to obviate the evils resulting firom (as it 
has he&a. calkd) the scnsnbUng for estates, some have supposed that 
the statutes alluded to, do not extend to them, (r) Others, however, 
have denied this (s), and Iheir opinion appears to be law. (0 
. We shall not here ezamitte the authorities on the subject, because 
that has been already done in a modem treatise of cdebrity. (») We 
may, however, notice that that learned writer who concludes in favour 
pf the capacity of the trustee's executor to take as special occupant, 
has vitiated his reasoning, by assuming that the limitation is of » 
oorporeal hereditament, and therefore distinguishable from the case 
of a rent, of which it has been heki that an executor cannot be a 
special occupant, even when expressly named (v) ; whereas, if that 
decision be just, it certainly governs Uie present point, as this is the 
case of a remainder y which is in its essence an incorporeal heredita- 
ment ; as is proved by its lying in grant. 

» We may remark, by the way, that Sir William Bkckstone seems 
to have supposed, that title by special occupancy was'* restricted to 
the heir (ti;) ; and the statutes of 29 Car. 2. c. 3 . & 14 G. 2. c. 20., 
seem both to have been formed under the same erroneous impression. 
For the legislature evidently intended the estate to be distxibutable 
by the personal representative in whatever manner it devolved on 
him ; but if the statutes were construed strictly, a nomination of the 



{p) 29 Car. 2. c. 3. 

(^) Sidter V. Boteler, Vaugh. 199. 1 Salk. 189*. 

\r) Withersv.Withers, Ambler, 151. 

{a) See Cox's P. Wms. 264. n. D. for the statute was likewise made to continne 
tiie estate during the life of the cestdque yie. 

(/) But it still seems there can, in strictness, be no special occupancy of an 
incorporeal hereditament ; though if the executor be named in the grant, he may 
be quoH occupant. 7 Ves. 440, 448. Vid. Vaugh. 187. Har. Co. Litt. 41 . n. 241. 

(tt) Sugd. Pow. 198. (1) , 4th Ed. {v) See RoU. Abr. tit. Occup. (G.) 

\w) 2Comm. 260. 
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executor would prevent th^r application^ by vestiiig tbe estate ik 
him as a special occupant, (x) 

It only remams to say that when the limitation of an estate pnt 
auter vie. (even in corporeal hereditaments) is to the heir$, executors^ 
and administrators^ tiie heir wiU take as special occupant in prsfer- 
euce ta4he executor. Xy) 

(37) It is generally added, *' and to the express intait ihaitiie 
present or any future wife of the said Edward East may ^ot he en- 
titled to dower." But the expres»on of ^is intent is suporfliiouii* 
The dower of the purchaser's wife is barred by the int^vening vesled- 
remainder, and whether it weve in a trustee or a staranger, the samcr 
effect is produced. 

(38) Idfm proximo anteeedenti semper refertur. This maxiM 
renders the word ^< same,** a medium of neatness and precision. 

(39) Fay require to be informed that the emphatic expressioii 
'' and assigns for every" is in truth nugatCNry. Pursuing tbe preoi* 
sion which principle puts within -our reach, I have made the linuta- 
^on simply to the purchaser and his heirs ; these words being those 
on which the law lays stress (z), and to which it gii^es the effect of 
expanding a mere freehold into a fee-simple. This rule has but very 
few exceptions ; none in its application to individuals in their natu- 
ral capacity. 

(40) The following are the covenants regularly inserted in a release 
in fee to uses ; when the instrument is an appointment, and release, 
the covenants, as we shall hereafter see, are differently modified. 

(41) Were the heir not mentioned in these covenants, he would 
not be bound by them (a) ; but the executors and administrators are 
bound without being named. (6) As to the general doctrine with 
respect to the personal representatives ; — whether they are bound or 
not, depends upon the intention deducible from the instrument ; as 
if, for instance, a lessee were to covenant to repair the demised pre- 
mises without other words, it seems that it is personal to him, 
and binds him only during liis life ; but the addition of the words 
during the term, has the effect of charging the executors, (c) Other 
cases might be put to illustrate this proposition, which is the princi<^ 

(s) This was the difficulty in Ripley v . Waterworth, 7 Ves. Jim. 425. fiut that 
dedsion was according to the intention of the legislature. 

(y) Atkinson ▼. Baker, 4 Durn. & East, 299. 

\») Litt. s. 1. 2 Bl. Comm. 107. 

\a) Bro. Covenant, 38. Dyer, 257. 

(6) The learned editor of the Commentaries, (16th Ed.) 2 voL 304. n. 4., erro- 
neously supposes that they are not bound when not named, if the otject of the 
cov^enant relates to the realty. But see Touch. 177, 178. The point is quite clear. 

(c) Touch. 178. 
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pie on which they are grounded. But of course if, even in the in- 
stance given, the covenant be broken during the covenantor's life, 
the personal representatives are liable to the amount of the assets, 
though not expressly charged. 

(42) Inherent covenants, like these, run with the land, though the 
grantee only is named. But when a covenant, from the nature of it, 
or the circumstances under which it is entered into, will not run with 
the land, that quality cannot be conferred on it by express mention 
of the grantee's assigns, {d) The same observation applies to the 
words ^* appointees." We might omit, therefore, the usual words 
** appointees, heirs, and assigns," as in every view useless. 

Some learned writers, however, appear to have supposed that it h 
necessary to make the covenant with the grantee and his heirs^ in 
order to communicate its benefit to the assignee, (e) That, however, 
they of course acknowledge to be sufficient. And though the idea 
seems to be altogether erroneous, inasmuch as it has been negatived 
by an express decision {/), the author would recommend the cove- 
nant to be with the purchaser and his heirs, so long as the simple 
nomination of the covenantee is deemed insufficient by those whose 
opinions are entitled to regard. 

(43) A purchaser is never entitled to unlimited covenants, or those 
which extend to the acts of all mankind. In the precedent be- 
fore us, the covenants are restrained to the acts of the grantor himself, 
on account of his being the last purchaser for a valuable coDsider- 
ation, and a purchaser can demand no more, (g) In this point the 
fMractice of conveyancers and the rules of equity agree ; in another, 
as we shall hereafter see, they unfortunately differ. 

(44) We may omit the first ordinary covenant, that the grantor is 
seised in fee, as involved in this, which has been said to be synony- 
mous with it. It does not, however, follow that because one is 
seised in fee he can convey an indefeasible fee. For if his estate be 
a fee, but subject to a condition at common law, he has less power 
of effective alienation than a tenant in tail. Again, although the 
common-law knows no mode of conferring a limited interest in lands 
without leaving a reversion in the grantor, or creating a remainder 
immediately expectant on its determination, both which pre-suppose 
the antecedent estate to be less Uian the fee, the doctrine of uses and 
devises, in defiance of the axiom that a fee-simple is the whole 



{d) Clay t. 60. Palm. 558. 

(<?) Sugi. Vend. 561. 7th Ed. 

(/) Loagher v. Williams, 2 Lev. 92., which Mr. Sugden has Bot adverted to. 

(^) 2 Bos. & Pall. 22. 



NOTE 46, 46.] Release. 46 

estate, allows of limitations subsequent to it, |HX)vided they are to 
commence within the period permitted for keeping property in an in- 
alienable state. Moreover the taker of such a fee has less power of 
alienation thsm a tenant in tail : for it is settled that he cannot by 
any conveyance tortious or innocent, of record or in faitj afiedt a 
future use or executory devise (A) ; whereiets a tenant in tail may> by 
suffering a recovery, destroy every limitation ulterior to his estate, (i) 
But a lease and release by either of them has the same effect, that of 
passing a fee commensurate with that from which it is derived, and 
detertninable by the entry of the ulterior limitee upon the happ^ung 
of the event on which his estate becomes vested in possession. As 
the covenant that the grantor is seised in fee is generally worded, it 
is however co-extensive with the covenant, that he has right to con- 
vey ; but as it is only so, it is superfluous. 

Of course this covenant, if broken at all, is broken as soon as it is 
made. Still, however, an action may be supported on it by an heir 
or devisee ; for the courts have regEurded the breach as toties quo- 
ties (k) ; as commensurate in duration with the defect itself. 

(45) It is not necessary to repeat the restrictive words in this and 
the following covenants ; for though a general covenant is not cut 
down by the qualifying language of a subsequent one (/)> it is fully 
settled that the express qualification of the first of several covenants 
which have the same object and similar natures, and concern the 
same thing, does by implication extend to all of them, (m) 

(46) The words of this covenant, abstractedly, are sufficiently 
general to comprise tortious as well as rightful evictions ; but it is 
now established on principles of sound policy, that it extends to the 
latter only (»), except, 1st, when it indemnifies against the acts of 
particular persons by name (o), or 2d, when the interruption pro- 
ceeds from the covenantor himself, (p) This construction precludes 
collusion, without bearing hard upon the covenantee ; for he has hiflt 
remedy against the wrong-doer. But when the covenant is level]e4 
at the acts of particular persons, the courts consider it as raising a 
presumption, that they have an interest. And when the act of the 
covenantor asserts a title, in contradistinction to an act which is a 



(A) Cro. Jac.590. 

(t) 1 Mod. 108. 2 Lev. 28. Pigot, 176. (A) 4 Maule & S. 53. 

(/) 1 Saund. 58. 1 Sid. 328. 2 Bos. & Pull. 23, 25., unless that effect is evi 
dently intended. 

(m) Nervin y. Muns, 3 Le7. 46. (n) Vaugh. 122. 

(o) Cro.Eliz.212. Hob. 35. [p) 1 Term. Rep. 671. 
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temporary yiolatioD of property (as sporting) {q\ it would be unrea- 
sonable not to give an action on the covenant, notwithstanding the 
tortiousness of the olaim, as none of the inconveniencies which wcwki 
ensue the admission of the doctrine, as between the purchaser and 
tlttrd persons, can be apprehended ; and in a great majority of in- 
stances the covenant itsdf would, as against the vendor himself, be 
a nulhty, and indeed in every case, it is conceived, in which the con* 
veyanee works an estoppel, (r) 

As ^erefore it is now settled, that this general covenant for quiet 
ei^oyiQeBt extends only to a lawful interruption, it is no longer 
necessary to eonfoe it to such by express words. For the same 
reason the word << equitable*' may likewise be omitted ; it bdng now 
clear that a suit in equity is within a covenant against disturbances 
generally, {s) The cases which have settled this point, may be con- 
sidered not only to have overruled Lord Dyer*8 decision to the 
eontmry {t} ; but to have subverted the principle of it ; and, there- 
Ampq, although in the case before his Lordship, the covenant was for 
enjoyment without lawful eviction, it is conceived the insertion of 
^t word would not at present be allowed an exclusive energy. 

I have selected the words interruption and disturbance as the 
most genwic and simple : there can be no resusonable doubt of their 
sufficiency. 

It was held in the case of Howel v Richards (t^), (and on soM 
grounds) that the effect of the qualifying language of the first cove- 
nant w^ not extend to the present, if the latter be expressly extended 
further. In that case great stress was laid on this covenant, bemg 
distinct iVom the covenant fbr title : hence it does not militate with 
the proposition in the Touchstone, that *^ if the lessor covenant with 
the lessee, that he has done no act to prejudice the lease, but that 
the lessee shall enjoy it against all persons," the latter words shaU 
refer to, and be restrained by the first (t;) ; for here there is only one 
covenant ; its language forms one connected sentence, and the parts 
of it cannot be reconciled by any other construction. But it is 
chffioult to reconcile, satisfaotorily, Howel v. Richards with the latter 
case of Nind v. Marshall (w), which was similarly circumstanced, 
with the exception of the covenant for quiet enjoyment alone being 
extended generally to the acts of all mankind; the succeeding 



(q) 13 East, 72. (r) Sup. 8. 

Is) 2 Mod. 54. Raymd.370. 

(/) Mo. 859. 1 Brown. 23. Winch. 116. 

(tt) 11 East, ^3. (v) Touch. 166. 

(w) 1 Brod & Bins. 319. 
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coveoaats being limited like the first ; wh^eas, in HoweU v. Ridbarda, 
the covenant against incumbrances was equally general (saving that 
it excepted a chief rent) with the preceding one for quiet enjoy- 
ment. The distinction seems somewhat thin ; and the reasonmg of 
the court in Howell v. Richards would, as I conceive^ lead to the 
same conclusion in both cases. But in the present preced^t, the 
qualifying language need not be repeated, as, in that respect, this 
covenant goes no further than the first. When the grantor does 
not take by purchase for a valuable consideration, the nature of the 
covenants requires us to add, '^ or through, under, or in trust for 
the said (ancestor) deceased," or (as the case may be) '* any of hit 
ancestors," or (if he takes by devise from the last purchaser) ^' the 
said (testator) deceased." 

(47) It may be inferred from the case of Butler v. Swinnerton (x), 
that this covenant would be broken by the entry of a person in 
whose name the vendor had purdiased jointly with his own ; — if a 
tenant in tail be the covenantor, by the entry of his issue ; -— if one 
whose estate is subject to dower, by the entry of the dowress ; •*-^and 
in all other cases where the interruption proceeded from one whose 
title arose by means of the covenantor : — but that it wpuld not be 
broken in those in which such person comes in by a title paramount 
to that of the covenantor, and not by his agency. Thus, when it is 
entered into, not by the original donee in tail, but by an intermediate 
issue, or by a tenant for Ufe, it is not, in the one case, broken by an 
interruption from the issue in tail, — in the other, from the re* 
nydnder-man. But the mere circumstance of the title of tlhs 
claimant being paramount to that of the covenantor, is insufficient to 
take the case out of the covenant. Thus the title of aa appointee, 
by way of use, when created, is coeval with that of the appointor, 
being derived, not from his estate, but the original seisin to uses; 
yet being raised by the instrumentality of the appointor, a disturb^ 
ance by the appointee violates this covenant, {y) 

It may be noticed, that as this covenant is for quiet enjoy- 
ment against all claiming from or under the vendor, a claim of 
dower by his mother would not, like a claim of dower by his wife, 
be within the covenant, {z) 

(48) The word ^' that*' is a pronoun, and used emphatically. 

(49) It would puzzle t;he most ingenious invention to discover an 
adverse right which is not comprised immediately or infer6ntially 



(jp) Palm. 399. Cro. Jac. 657. (y) Hurd v. Fletcher, Doug. 43. 

(s) Godb. 333. Palm. 340. 
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in these words, which are therefore substituted for the multitudinouB 
host in common use. 

' I will bbseiVe here, that I have generally omitted the words who- 
soever and whatsoever, from considering that they do not possess 
any^ezpansive force. Where a testator devised all his effects of what 
nature or hind soever; the natural meaning of the word effects 
was held to receive no expansion from the accompanying expressiohs, 
and to apply only to personalty, (a) If this be the case in a will, 
d fortiori, is it in a deed. 

(50) The addition of the word default to the restrictive part of 
this covenant, materially extends the liability of the vendor; for 
when the covenant guarantees the purchaser from the acts, not 
merely of those who claim through the vendor, or by his positive 
agency, but of those who claim in consequence of his default or 
I0cts of omission, it may give a right of action on account of a title 
paramount. Hence that word has been construed to extend to an 
arrear of quit-rent, which accrued before the vendor became pos- 
sessed of the estate (Jb) ; and to an eviction by a remainder-man where 
the covenantor was tenant in tail, and might have gained the fee by 
suffering a recovery, (c) The principle, however, of the case which 
determined the first point, really seems, as was concluded by the 
counsel in it, to be,* 1st, tantamount to a decision, that the covenant, 
though limited, should extend to the acts of all the world ; 2ndly, to 
apply to any incumbrance created by a prior owner ; — and should 
it be thought a valid authority, and to lead to this conclusion, the 
word *^ default" should of course be omitted, as frustrating the 
intention of the parties. The case which decides the second point, 
has been, however, distinguished from the former, on the ground*, as 
it should seem, of its containing a recital of the grantor^s being 
seised in fee. {d) But the materiality of that circumstance I am at 
a loss to perceive, since the analogy between one who, having a par- 
ticular interest only, assumes to be tenant in fee, and one who, having 
an incumbered fee, assumes to have an unincumbered fee, appears to 
me exact. 

(51) This covenant is binding in equity on the assignees of 
vendor in the event of his bankruptcy, though only a tenant in 
tail, {e) This point is now settled ; and though the earlier cases. 
Beck V. Welsh (/), and Taylor v. Wheeler {g\ conflict in the 



(«) Doe V. Dring, 2 M. & Sel. 448. [h] Howes v. Brushfield, 3 East, 491. 
(e) Lady Cavan v. Fulteney, 2 Ves. J. 544. 

id) Sug. Vend. 572. 7 Ed. {e) Pye v. Daubuz, 3 Bro. C. C.^95. 

(/) 1 Will. 276. {g) 2 Vera. 564. 
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principles they were judicially referred to, they may bedistrngaished^ 
if in the former case we are to presume that, from there being no 
allusion to the covenant for further assurance, there was none, and 
if we admit the unquestionable importance of that circumstance^ 

(52) These words are not material, since they only express what 
the law otherwise implies ; for the further assurance must be at th^ 
costs of the grantee, unless it is provided to the contrary, (jgg) 

(53) It seems that if, on a sale of the purchased lands, the pur<- 
chaser is compelled to part with the original conveyance, he may^ 
under this covenant, require the vendor to execute a duplicate of it. (h) 

It is observable that a covenant to make such title as 
vendee's counsel shall approve, means no more than to make a g0Q4 
tide, (i) 

(54) It is necessary (as some have supposed) {k) that there should 
be an express stipulation for covenants in the further assurance, in 
order to compel the grantor to enter into them. It has, indeed, 
been decided, that a reasonable assurance involves reasonable cove? 
nants, though not warranty (J) : but this distinction has in other 
cases been rejected, (m) 

{55) We may conclude this part of a purchase conveyance, with 
a brief examination of an important quality in the covenants for 
titles, in reference to an idea which is entertained by some con- 
veyancers ; viz., that to run with the land they must be entered 
into with the grantee of the common-law estate. There seems, how- , 
ever, to be no authority expressly deciding, that if made by or with 
the cestuique use, or taker of the legal fee, they will be in gross ; 
and the contrary was assumed in the case of Roach v. Wadham (n), 
without a doubt being thrown upon the point. For there the 
cestuique use, who was also donee of a power, having covenanted to 
pay a rent reserved by the vendors, made an instrument which the 
court determined to be an appointment ; and that in consequence of 
that construction, the alienee was not bound by the covenant : 
whereas, had the court held the instrument to operate as a con- 

(g'g) Seel Bills. 90. 

(A) 1 Eq. Ca. Abr. 166. pi. 4. (i) 10 Mod. 505. 

(k) 1 Barton's Preced. 155. .S Ed. 

(/) See Lassels v. Catterton, 1 Mo. 67, 1 Sid. 467., where Twisden, J. expressly 
draws this distincton ; yet Mr. Barton relies on this very case in support of his 
obsenration. 

(fn) See Coles v. Kinder, Cro Jac. 571. See also 1 RusseVs Rep. 259. n. (a), 
where the Vice-Chancellor is said to have doubted whether a purchaser who does 
not require a covenant for the production of title deeds at the time he takes his 
conveyance, can, under the covenant for further assurance, require it after- 
wards. This case is not yet reported. (m) 6 East, 289. 

E 
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veyancej which, in order to preserve the liability of the alienee to 
the covenant, it was unsuccessfully insisted to be, he would have 
been considered subject to the action. The very raising of the 
question in Roach v. Wadham, whether the instrument enured as 
an appointment or conveyance, would have been nugatory, if the 
action on the covenant, brought by the original vendor against the 
appointee, had been maintainable on the latter assumption. So, 
too, if the idea adverted to were well founded, general covenants 
for title entered into with a bargainee or covenantee would be in 
gross. But it may be readily admitted, on the other hand, that if 
the covenants are made by or with the grantee to uses, they may 
run with the land ; for when the possession is transferred to the use, 
the covenants, which are ancillary appendages to the possession, are 
carried with it. And since the case of Roach v. Wadham, which 
decides, as we have already seen, that an appointee of a covenantor 
is not bound by the covenant by reason of his not taking the estate 
to which the covenant is annexed, the covenants for title ought to 
be entered into with the grantee to uses. For when they are entered 
into with the cestuique use, who is not as in the present precedent 
also grantee of the common-law estate, and he aliens by appoint- 
ment, they do not run with the land. But when they are entered 
into with the grantee to uses, it necessarily follows, that as the first 
or immediate cestuique use has the benefit of them, his appointee 
must also take it ; for being transferred to the use with tlie land, 
they must, like the estate in the land, follow the modifications of 
the use. It is somewhat surprising, that Mr. 3ugden, who has 
viewed this subject in another light, does not perceive that this 
proposition is the obvious result of admitting the operation of the 
statute on covenants, as a subordinate annexation to l^e common- 
law estate. Yet though he has, in one part of his valuable treatise, 
mentioned the propriety of covenanting with the grantee to uses, he 
observes in another, that wherever a purchaser is to enter into a 
•covenant which it is intended shall run with the land, the vendor 
ought to insist upon the purchaser taking a conveyance in fee, and 
should not permit the estate to be limited to the usual uses to bar 
dower, (o) But if the conclusion above stated be justly drawn, 
that gentleman's observations ought to have been confined to those 
cases in which the covenants have been entered into by the cestuique 
use. 

Another doctrine has been developed by a gentleman of great 
learning and experience. " When," he says, ** a deed purports to 
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be a purchase deed, and operates as 'an appointment only in execu- 
tion of a power, so as to pass the use without transferring the 
seisin, and covenants for the title are inserted in «such deed, it is 
necessary to make the persons having the common-law seisin 
parties, in order to make the covenants run with the land/^ (p) This 
seems to be an acquiescence in Mr. Sugden's conclusion, with the 
superaddition of a remedy for the evil which he alleges the exis- 
tence of : but how it can operate as such I know not. The estate of the 
grantee to uses is gone : it was functus officio at the moment of 
its creation ; and i£, according to ancient refinements, we say, that 
a scintilla remains for serving the future use, what authority is 
there for going further, and dilating that fictitious particle of seisin 
into an actual grantable estate ? The covenants, it is conceded, are 
transferred together with the seisin of the covenantee to the first 
vested use ; and the effect is evidently the same, whether the taker 
of that use be himself the grantee of the common-law estate or not. 
Now if (as in modem purchase deeds) he is the donee of a power, 
and executes it, his use is divested, and the covenants which were 
accessary to it, are divested likewise, and transferred to the ap- 
pointee. 

The practical conclusion deducible from this inquiry is, that if, in 
a purchase conveyance to uses, the covenants for title are entered 
into with the cestuique use alone, they will run with the land if he 
conveys, but not if he appoints (q) ; but that if they are entered into 
with the grantee to uses, they will run to the appointee likewise, 
by the mere operation of the appointment, whether such grantee be 
also the donee of the power (or cestuique use) or not. 

(p) Phillips' Convef. 181. {q) Roach v. Wadham, supra, 49. 
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PRECEDENT II. 

TO USES, &C., WITH THE CONCURRENCE OF A 
MORTGAGEE IN FEE, A MORTGAGEE FOR TEARS, 
AN ANNUITANT, AND A TRUSTEE FOR SALE. 

This indenture, made, &c. , 

I. Parties. between H. Haller, of, &c., of the first part, 

W. Williams, of, &c., of the second part, 
M. Miles, of, &c., of the third part, J. Jones, 
of, &c., of the fourth part, S. Soame, of, &c., 
of the fifth part, N. North, of, &c., of the 
sixth part, F. Phipps, of, &c., of the seventh 
part, and E. Eames, of, &c., of the eighth 

II. Red- part (1): Whereas, by indentures of lease 

and release, bearing date respectively, on 

the and days of November, 1802, 

1. Last the release made between N. Nokesofthe 

purchase , _ 

aeed. first part, the said Samuel Soame of the se- 
cond part, and Daniel Doe of the third part, 
for the valuable considerations therein ex- 
pressed, the hereditaments, hereinafter de- 
scribed, were conveyed to the said Samuel 
Soame and his heirs to such uses generally 
as he should appoint by any deed or deeds 
to be executed as therein mentioned (2), and 
subject thereto to the use of the said Samuel 
Soame for his life, with remainder to the 
use of the said Daniel Doe and his heirs 
during the life of the said Samuel Soame, 
in trust for him and his assigns, with re- 
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mainder to the use of the said S. Soame 

2. Mort- and his heirs (3) : And whereas, by an in- 

Sage by _ 
emise. denture bearing date on or about (4) the 

day of January, 1 803, and expressed to be 
made between the said S. Soame of the one 
part, and the said W. Williams of the other 
part, the said S. Soame, for the considera- 
tions therein expressed, did demise to the 
said W. Williams (5) the said hereditaments, 
from the day next before the day of the date 
of the said indenture, for the term of 1000 
years thence ensuing, without impeachment 
of waste ; but subject to a proviso for cesser 
on payment by the said S. Soame to the 
said W. Williams of the sum of /. with 
lawful interest for the same on the day 

3. Mort- of thence next ensuing (6) : And 
^^'^^^ **®WHEREAs, by indentures of lease and re- 
lease bearing date respectively on the 

and days of April, 1804, and made be- 
tween the said S. Soame of the one part, 
and F. Fairfield of the other part, for the 
considerations therein mentioned, the said 
S. Soame did appoint and also release* to 
the said F. Fairfield and his heirs, the said 
hereditaments, but subject to a proviso for 
redemption, on payment by the said S ^ Soame 
to the said F. Fairfield of the sum of /. 
with lawful interest for the same on the 

** In a future precedent will be shewn a novel, but more flDCurate 
mode of reciting an aj^intment and release. 
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4.TnuiBfer day of thence next ensuiag (7) : And 

mortgage. WHEREAS, by indentures of lease and re- 
lease, bearing date respectively on the 
and days of June, 1806, the release 

made between the said F. Fairfield of the 
firs t part, the said S. Soame (8) of the 
second part, and the said H. Haller of the 
third part, for the considerations therein 
mentioned, the said hereditaments were 
conveyed to the said H. Haller and his heirs, 
discharged from all former provisoes, but 
subject to a proviso for redemption thereof, 
on payment by the said S. Soame to the 
said H. Haller of the sum of /. with 

lawful interest for the same on the day- 
5. Further of thcucc ncxt cnsuing: And whereas, 
by indenture bearing date on the day of 
July, 1806, and made between the said 
S, Soame of the one part, and the said 
W. Williams of the other part, for the con- 
siderations therein mentioned, the said 
S. Soame did further charge the same pre- 
mises to the said W. Williams with the sum 
of /. and lawful interest for the same, 

6.orantofas therein mentioned: And whereas, by 
charge, an indenture bearing date on the day 

of August, 1807, and made betweea the said 
S Soame of the one part, and the said 
. J. Jones of the other part, for the considera- 
tions therein mentioned, the said S, Soame 
did grant to the ssud J. Jones out of the 
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said hereditaments, a rent-charge of /• 

for the term therein mentioned (9), and did 
demise to A. Aker the said hereditaments 
from the day next before the day of the 
date of the same indenture for the term of 
Term to 500 years thence ensuing, in trust to secure 

secure it. •' ^ , 

the said rent-charge, but with a power 
enabling the said S. Soame to repurchase 
the same at the time and in the manner 
therein mentioned, on payment to the said 
J, Jones of the sum of /. and all arrears 

of the said rent-charge, and all costs there- 
of, and with a proviso for ceasing the said 
7. Convey. term ou such event (10) : And whereas^ 

ance in ^ ^ 

ton3tfor by indentures of lease and release, bearing 
date respectively on the and days of 
September, 1808, and made between the 
said S. Soame of the one part, and the said 
M. Miles of the other part, for the con- 
siderations therein mentioned, the said S. 
Soame did convey to the said M. Miles 
and his heirs, the said hereditaments in trust 
for sale as therein mentioned, to secure the 
principal sum of /• with lawful interest 
to the said M. Miles, and subject thereto 
g.Mort- in trust for the said S. Soame : And where- 
Bnoney AS the Said principal sum of /. and the 
further sum of /. together with the sum 
of /. for an arrear of interest in respect 
of the same sums, making the aggregate 
sum of /. remain due to the said W. 
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Williams on his said recited securities, as the 
said S. Soame and W. Williams respectively 
9.md. admit (11): And whereas the said sum 
of /• remains due to the said H. Haller, 
with the sum of /. as an arrear of in- 

terest in respect of the same up to the date 
hereof, making the aggregate sum of /. 
as they the said S. Soame and H. Haller re- 
w. An- spectively admit: And whereas the said 
payable, rent-chargc of /• is still payable to the 
said J. Jones, but all arrears thereof have 
been paid up to the day of the date of these 
presents, and he hath agreed to accept the 
sum of /. as the consideration for the 

n.Mort. repurchase thereof: And whereas the said 
tooney sum of /. rcmaius due to the said M. 

Miles, with the sum of /. for an arrear 
of interest in respect thereof, up to the date 
of these presents, making the aggregate sum 
of /. as the said S. Soame and M . Miles 
hereby respectively admit. 

12. Coil. Contract for sale between S. Soame and N. 

North, vid. sup. 18. 

13. Agree. And WHEREAS it hath been agreed that 

SMDt With 

Um mart- the Said several sums so due as aforesaid, shall 
be paid out of the said purchase-money, in 
consideration whereof the said H. Haller, 
3. Jones, and M. Miles, have agreed to concur 
in assuring the said hereditaments to the said 
Nt Nprth, i;i the manner hereinafter appear- 
ingy^^d the said^W. Williams hath agreed to 
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assign the said term of 1000 years to the 
said E. Eames in trust, to attend the inheri- 
tance of the said premises : Now, there- 

lU. Testa* FORE, THIS INDENTURE WITNESSETH that 
turn. 

in pursuance of the said recited agreement. 
Payment and iu Consideration of the sum of £ , of 
mortgage- sterling money, to the said W. Williams, with 
the consent of the said H. Haller, J. Jones, 
M. Miles, -and S. Soame, paid by the said 
N. North, immediately before the execution 
of these presents, in satisfaction of all princi- 
pal money and interest, owing to the said 
W. Williams, on his aforesaid securities, the 
receipt of which said sum of £ accord- 

ingly the said W. Williams doth hereby ac- 
knowledge, and from the same doth release 
the said N. North, and S. Soame (12), and 
Of the Be- also in consideration of the said sum of £ , 

cond. 

of sterling money to the said H. Haller, with 
the consent of the said J. Jones, M. Miles, 
and S. Soame, at the time aforesaid, paid by 
the said N. North, in satisfaction of all prin- 
cipal money and interest owing to him on his 
aforesaid security, the receipt of which said 
sum of £ accordingly the said H. Haller 

doth hereby acknowledge, and from the same 
doth release the said N. North and S. Soame, 
Rcpur. and also in consideration of the sum of £ , 

chase of , ^ 

tiie Ml- of sterling money to the said J. Jones, at the 
time aforesaid, paid by the said N. North, with 
the consent of the said M. Miles and S. Soame, 
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in satis&ction of all arrears of annuity due 
to him on his recited security, the receipt of 
which said sum of £ , the said J. Jones 
doth hereby acknowledge, and from the same 
doth release the said N. North and S. Soame, 
Payment aud also in cousidcratiou of the said sum of 

of the last -miT'i 

mortgage- £ of Sterling money to the said M. Miles, 

money. "^ 

with the consent of the said S. Soame, at the 
time aforesaid, paid by the said N. North, in 
satisfaction of all principal money and inter- 
est owing to him on his aforesaid security, 
the receipt of which said sum of £ ac- 
cordingly the said M. Miles doth hereby 
acknowledge, and from the same doth release 
Of there- the Said N, North and S, Soame ; and also in 

sidue of 

^9^m consideration of the sum of £ , of sterling 
****y- money, to the said S. Soame at the time afore- 
said, paid by the said N. North, the receipt 
whereof, as well as the payment of the said 
several sums of £ , £ , £ , and £ , 
making with the sum of £ , the aggregate 
sum of £ , the said S. Soame doth hereby 
acknowledge and declare the same to be the 
full purchase money of the said hereditaments, 
and the fee-simple thereof, free from all in- 
cumbrances, except as hereinafter mentioned, 
and from the same aggregate sum doth hereby 
release the said N, North ; he the said H. 
Haller, with the consent of the said J, Jones 
and M. Miles, and by the direction of the 
ly. Opera- said S, Soame, by these presents doth re- 

u^e part* 



^ 
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LEASE (13), and he the said J. Jones, from 
the said yearly rent-charge of £ , by the 
like direction of the said S. Soame, by these 
presents doth also release (14), and he 
the said M. Miles, by the like direction of the 
said S. Soame, by these presents doth also 
RELEASE, and he the said S. Soame, by these 
presents doth grant, release, and con- 
v.BarfftinFiRM, to the Said N. North (in his legal 

and sale. , . i • i i • t 

ownership, now bemg by a bargam and 
sale to him thereof made by the said H. Hal- 
ler, M. Miles and S, Soame (15), in consider- 
ation of five shillings each, &c., {sup. 18.] ) 
and his heirs, all that the manor, &c., [de- 

Purods. scribe the parcels.] 

VL Gene- Together with all rights, royalties, emolu- 

ral words 

forma- mcnts, hereditaments, and appurtenances 
whatsoever, to the manor or reputed manor, 
and other hereditaments hereby assured, in 
any wise appertaining, or with the same or 
any of them demised, occupied, or reputed, 
as parcel of them, or any part of them. 

i>«^# [Deeds, sup. 19.] 

yn.Ha- To HAVE AND TO .HOLD the said "manor, 

bendum. i « i 

messuages, lands, and hereditaments, herein- 
before described, with their rights, royalties, 
members, and appurtenances, uhto the said 
vjausflfk N. North and his heirs, nevertheless, to the 
- uses hereinafter declared concerning the 
same. [Uses to bar dower, sup. 19.] 
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IX. Sere- Akd each of them, the said H. Haller and 

ral cove- -mm- -mr-t • 11- 

lumtsby M, Miles, as concerning only his own sepa- 

the Diort* -, 

g«g««». rate acts and defaults, doth hereby for himself 
and his heirs, covenant with the said N* North, 
his appointees, heirs, and assigns, that he 
hath not made, done, or suffered, any thing 
whereby the said hereditaments hereby re- 
leased, or any part thereof, can be in any 

X By the wise incumbered or affected (16): And the 

grantee of , 

liwreiitr said J. Joucs doth hereby for himself and his 

charge. •^ 

heirs, covenant with the said N. North, his 
appointees, heirs, and assigns, that he hath 
not made, done, or suffered, any thing whereby 
the same hereditaments or any part thereof, 
can remain in any manner subject to the said 
yearly rent-charge of £ , or any arrears 
thereof, " or any liability in respect thereof ;" 

XI. Core- [covenants for the title hy S. Soame (17), 
Ae title, with N. North, 1st, that notwithstanding any 

thing made, done, or suffered, by W, Wil- 
• liams> H. Haller, J. Jones, M. Miles, or S, 
' Soame (except as hereinafter excepted), they 
the said H. Haller, M. Miles, or S. Soame, 
or one of them, now have or hath in themselves 
or himself, good light, &c., vid. sup. 20, 21.] 

XII. Se- And this indenture lastly witnesseth, 

cond tes- 
tatum, that in consideration of the said sum of £ , 

hereinbefore expressed to be paid to him, he, 

the said W. Williams, by the direction of the 

said H. Haller, J. Jones, M. Miles, and S. 

Soame, and at the request of the said N. 
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xiii.ope- North, by these presents doth assign (18) 
part. to the said Edward Eames all the said here- 
ditaments with the appurtenances, which were 
comprised in the said term of 1000 years, 
" created by the hereinbefore recited inden- 
ture of the day of January, 1 803," and which 
are hereinbefore described : To have and 
XIV. Ha- TO HOLD the Same hereditaments hereby as- 
signed, with their appurtenances, to the said 
Edward Eames, henceforth during the residue 

* 

of the said term of 1000 years, in trust, ne- 
vertheless, " for the said N. North, his ap- 
pointees, heirs, and assigns, and" to attend 
the inheritance of the same hereditaments, in 
xv.cove- order to protect it from all mesne incum- 

nant by '■ 

^rtga- brances (19) : And the said W. Williams, for 
himself and his heirs, doth hereby covenant 
with the said N. North, his appointees, heirs, 
and assigns, that he hath not made, done, or 
suffered, any thing whereby the heredita- 
ments hereby released and assigned, or any 
part thereof, can be in any wise incumbered 
or affected. In witness, &c. 

(1) The general principle is, that the parties are to stand in the or- 
der in which they are to act in the deed. From this principle the 
following specific rules, which have been observed in this prece- 
dent (a), may be drawn. — Place, 

1. The grantors before the grantees. 



(a) Haller and Williams (supposing the latter to hare perfected the demise by an 
entry) have both legal estates ; the former has the legal reversion in fee. Hidler 
therefore takes precedence of Williams^ and Williams of Miles, though the in- 
terest of the last is of a freehold quality. 
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2. Persons having legal estates according to their priority. 

3. Persons having legal estates, before those who have only equi- 
table interests. 

4. Those who have freehold estates, before those who have terms 
of years. 

5. Vendors, after all whose estates they take subject to. 

6. Those having estates in part of the land, after those having 
estates in the whole property. 

7. The purchaser before his trustees. 

8. Such of his trustees as take freehold estates, before those who 
take only terms of years. 

9. The term trustees, according to the priority of the terms. 

To these may be added the following rules, to meet particular cases. 

1. A person standing in two or more capacities, should be intro- 
duced in them at distinct parts. 

2. Where several classes of persons convey, one class should be 
disposed of before the others are described. 

3. A person conveying at the request, or by the direction of 
another, should stand before him. 

4. Joint-tenants and co-parceners (having an unity of interest) 
should form but one party ; tenants in common (a), or others having 
distinct interests, separate parties. 

(2) The mode in which the power was required to be executed, is 
not implicated in the title of the purchaser, and to set it forth would, 
therefore, be an inartificial superfluity. The present case is, of course, 
different from that in which the purchaser takes under the appoint- 
ment of the vendor. 

(3) In this conveyance the last purchase deed is recited, and then 
the subsequent transactions in chronological order ; the manner in 
which deeds should in general be recited. But, we may observe, 
when there are several distinct titles or chains of transactions, it is 
better to sacrifice this order for the sake of preserving their distinct- 
ness, and to complete one chain before the other commences. 

In this recital of a lease and release to uses, as in the previous re- 
cital (Prec. 1. 1. 1.) of a lease and release in fee, the effect only is 
given.. There are few occasions for commencing a purchase convey- 
ance with a more formal recital, showing who the persons were that 
conveyed to the grantor. Such a recital is only proper when it is 
expedient to go back to the antecedent conveyance ; when the title 
is not demonstrated without showing that the lands became vested 
in the last vendor, by a grant from competent persons. 

(a) But tenants in common may sometimes, without impropriety, form onlf 
one party. 
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The expression in this recital, that the lands were conveyed to the 
last vendor to the uses, &c., is preferable to that which is sometimes 
used, viz., that the lands were limited to him to those uses ; for, as 
in the language of conveyancers, the word limit has peculiar refer- 
ence to the uses, it may be correctly said, that the lands have been 
limited to such and such uses, but it is inaccurately applied to the 
common law estate. 

(4) These cautious words are proper whenever a reference is made 
(as in the present instance, by the subsequent assignment), to the in- 
denture in recital, so as to create a dependency upon it in the 
operative part. 

(5) In the creation of chattel interests, words of limitation to the 
personal representatives and assigns of the grantee being useless, we 
may omit them in reciting a lease which contains them. 

(6) As it is subsequently stated that the money is still due, it is 
unnecessary to say here, as many do, that it '^ was not paid at the 
time mentioned in the proviso, whereby the term became absolute." 

(7) For the reasons above adverted to, if there be a power of sale 
annexed to this, to the preceding, or following mortgage, it need not 
be mentioned ; not being acted on, and being, indeed, precluded by 
the present transaction, it is irrelevant to the purchaser's title, which 
is derived from the mortgagor, with the mortgagee's concurrence, 
and, therefore, paramount to the power. 

(8) It is always expedient to make the mortgagor concur in the 
transfer of a mortgage. (6) 

(9) It is irrelevant to consider in this recital, the rent-charge as a 
personal annuity, which so far as it charges the grantor personally on 
his covenant, it also is. (c) Hence- it is only proper to state the 
grant of the rent out of the purchased hereditaments, and the term 
created in the trustee to secure it ; because it is this grant and de- 
mise — not the grantor's covenant to pay the annuity — which are 
connected with the purchaser's title. These remarks, though suffici- 
ently obvious, are frequently neglected. The demise of the term is 
to a third person ; for if to the grantee of the rent, it would extiu" 
guish it. (d) 

(10) It is proper to state this ; for without this proviso of cesser , 
A. Aker would become, on the repurchase of the annuity, a trustee 
for S. Soame, and the term should be either assigned or surrendered. 

{h) 2 Cruise's Dig. 108. 3d. Ed. 

(c) As to the two remedies by distress and writ of annuity, attendant on every 
grant of a rent-charge, see Litt. 8. 219. Ck). Litt. 145. a. 
{d) See Co. Litt. 148. a. 



64 Purchase Deeds. [pbec. tt; 

(1 1) It is usual to say here, ** testified by dieir executioii hereof/' 
But this is one of those statements which I omit, because they are' 
productive of no effect, being involved in the silent operation of law. 
Nay, it is rendered idle, by the concluding clause. Why apjdy par* 
ticular testifications to certain parts of a deed, when it ends with its 
emphatic declaration, ** in witness whereof," (that is, of the wbol6 
deed, reddendo singula singulis), '' all the parties hereto have to 
these presents set their hands and seals ?" 

It may be observed, that these, and the following recitals to dM$ 
same effect, are commonly termed consequential ^ because they fottow 
the recital of the mortgage. 

(12) Vid. sup. n. (16.) p. 29. 

(13) The conveyance of Haller passes the legal fee. For the rea- 
sons given, and on the authorities cited in a preceding note(e), there 
is no utility in using any other operative word than '' release,*^ in 
the grant by him. 

(14) This release operates by way of extinguishment. When the 
rent-charge issues out of the purchased premises and other lands, 
and the former only are intended to be discharged, this mode should 
not be adopted, as on principles of feudal origin, by which rent-* 
dhafges are construed strictly (/), a release of part of the lands out 
of which it issues, is an extinguishment of the rent, (g) 

(15) The bargain and sale must be made by the person having the 
legal estate ; and when, as in the present case, that is vested in a 
trustee or mortgagee, the material point is, that he is one of the 
lessors. If the cestuique trust alone were to attempt to demise, no 
legal estate would be given to the lessee, and the release therefore 
would, as such, be void. The object of joining the cestuique trusti 
in the bargain and sale, is to show that the trustee demises by their 
direction ; but this is never necessary, and where the parties to the 
release are numerous, and brevity is desirable, the person having the 
legal estate of freehold (in this instance H. Haller) may be the sole 
granting party in this instrument. 

We have seen that a remainder or reversion is transferable by lease 
and release. If, therefore, an immediate right to the possessionbe 
in a termor (as in this case it is in W. Williams), no impediment 
is thereby raised to the operation of a bargain and sale, by the pe»* 
son having the freehold expectant thereon ; and it would be quite 
incorrect to make the former bargain and sell, as no interest could 
be derived from him by the statute of uses. 

(e) Sup. (16.) p. 29. (/) GUb. Rents, 152. 

ig) 1 Inst. 147. b. 
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(16) Mortgagees and trustees, as 8uch» axe n^ver obligeci t(f ei4er 
iato a more extensive coveaant than thi». 

(17) These covenants the reader observes, ^e entered into by 
S. Soame the vendor, who has no legal interest in the lan^s, a cir^ 
cumstance which calls for some examination^ It has been held, that 
for the covenants to run with the land^ there m^st be a privity of 
ei^te between the covenanting parties (Ji) ; but thj^ principle is x\ot 
regarded in ordinary practice ; and the conclusic^n flpwing from it> 
that the covenantor must have the l^at estate at the time of the 
Oonveya^eep is not acceded to by many gentlemen of emine^ice. If 
this result of the requisition of privity were tenable, it would, as Mr. 
Sugden has observed, be ^' truly alarming (i)/' as ip a great majo- 
rity of instances, the legal fee is outstanding when the convpyanc^ is 
laade. But the writer is inclined to think that if a mortgagor or 
#^tuique trust contract to sell the absolute inheritance, the conse* 
quence Mr. Sugden mentions, that the purchaser c^ call for a. prer 
vioua reccmveyanee to the vendor, does not necessarily f^llQw, 
Sfwdy, if the purchaser be apprised of the legal estfite being out*- 
staBding, and the vendor does not expressly agree to take a recon- 
VBjanoe of it to himself, there would be no groupd for such a 
cequifiition. Nothing exists %X prei^nt, that the writ^ is aware of, 
from which it can be inferred that the courts of equity woul4 admit 
it, even if the purchaser, when he entered jx^U^ the contract, was 
not aware that the legal estate i^as outstanding. If, however, 
the puicbaaer oS&t to defray the expence of the reconveyance, it 
mig^ be otherwise ; for of course it wou)d then be extremely un- 
reasooable in the vendor to refuse a cpmpUance with the 4emand. 
But the inference which has been comn^uted on, is pretty generally 
tejoeted; and the prevailing opinion seemg to be, that if the legal 
estate is tmiisferred by the conveyance, the drcumi^ance of the 
covenantor being only equitable owner is imn^aterial. This idea, 
«visn if erroneous, would probably have considerable influence with 
the courts ; for though the prevalence of a piisconception is no ^u- 
incnt for its adoption, when it is (to use an expression of J/>rd EUen* 
borough), ^ a loose and theoretical floating in the qunds of men," 
jH c^mmunii errer facit jm^ when it has been made the gjround- 
work and substratum of practice, (k) 

(18) In transactions in which a slight increase of expence i^ un<- 
important, the t^rm should be assigned by a difierent deed, ai^d no 



(A) 3 T. Rep. 393-678. 1 H. Bl. 562. (i) Vend. 563. 7th Ed. 

W 3 M«ide ft Sd. 306. 
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allusion made to it in the conveyance of the fee. By that means it 
operates as a protection, without being in any way productive of in- 
convenience ; for as the evidence of the term is in the power o( the 
purchaser, he may then exercise the privileges of legal ownership, as 
freely as if no term were in existence. 

(19) The doctrine of terms, attendant on the inheritance, has of 
late excited peculiar attention, and been gone into with a minuteness 
proportioned to its importance, l^e writer will endeavour, in a brief 
survey of the learning, to display its true foundations. It shoiidd be 
premised, and always borne in mind, that the attendancy of a term' 
on the inheritance is a result purely equitable ; for it is the effect of 
a merger of the equitable interest of the term with the inheritance, 
in consequence of their coalescing in the same person. {I) But for 
the equitable interest only of the term to be merged, it follows that 
the legal estate therein must continue to exist, and must, therefore, 
in order for the term to be attendant, be vested in a third person, 
and not in the legal owner of the inheritance. It is likewise a de- 
duction from the principle which has been advanced, that when there 
is no equitable merger, the term is not attendant. Now th^re can 
be no merger of one estate in another, when an estate is interposed 
between them,-^at law, if die intervening interest be a legal estate ;^*- 
in equity, if it be an equitable interest. Suppose, upon the sale of 
lands, a term of years to be outstandmg in trustees for the vendor, 
and instead of its being assigned to a trustee for the purchaser, it is 
conveyed by underlease, so tiiat a portion of the legal estate remains 
in the original trustee. According to the above doctrine, the term in 
the trustee for the purchaser is clearly attendant, because, notwith- 
standing the reservation of a reversion to the original trustee, the 
equitable merger is complete; for the transfer of the inheritance 
carried with it, as its natural appendage, the trust of the tarm, which 
was annexed to it ; so that a legal reversion in the original trustee 
made no division of equitable rights. But if there be an interven- 
ing beneficial interest between the trust of the term and the inherit- 
ance, the conclusion to which this reasonbg leads us is, that the 
term 'Cannot, in the nature of things, be attendant on the inhedtanoe. 
Of this opinion, too, was Mr. Feame (m), and, it is conceived, there 
cannot be a doubt of the legitimacy of the inference, Mr. Sug- 
den (n), however, has thought that Mr. Feame's opinion goes too 
far, and that gentleman acquiesces in the distinction which. -is 
established by the case of Scot v. Fenhoullet. (o) But to the writer, 

(/) Capcl V. Girdler, 9 V^s. 509. (m) 2 Collect Jiwid. 297. no. 6. 

(«) Vend. 459, 7th Ed. (o) 1 Bro. c. c. 6—9. 
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that distinction, even as ex{dained in Mr. Siigden's valuable treatise, 
seems an anomaly ; and it must be viewed in the same light by all 
who concede the proposition we have set out with, as the fundamen- 
tal principle of the doctrine of attendancy. Irregular, however, as 
the judgment of Lord Thurlow in Scot v. FenhouUet, is apprehended 
to be, and weakened as its authority is by the discrepancies disco- 
verable in it, the profession have very generally acceded to thS pro- 
position decided by it ; that when there is an intervening beneficial 
interest between the term and the inheritance, the former cannot 
become attendant by implication of law, but may, nevertheless, by 
express declaratwfu 

If we follow up the principle above laid down, another conse- 
quence necessarily arrived at is, that the inheritance on which the 
term is attendant, descends to the heir, and is real assets, (jp) For 
the trust of the term being c(Hisolidated with and drowned in the 
freehold, it is therefore not an equitable chattel which devolves on 
the heir, but the freehold itself , and a present interest. A con* 
elusion which equally holds, whether the term be attendant by 
express declaration, or by implication. This observation may shew 
the inaccuracy of speaking of the term as real assets. If, however, 
tiie beneficial owner take an assignment of the term in his own 
name, and have the inheritance conveyed to a trustee, the term is 
personal assets ; for it is liable at law (g, and equity cannot prevent 
its liability. 

The same principle (the merger of the equitable interest of the 
term) explains the necessity of devising the beneficial interest 
in the lands by a will -accompanied with the solemnities appropriate 
to realty : it explains, also, the capacity of the term for the same 
modifications as the inheritance itself, (r) On the assumption, in- 
deed, of a consolidation of the two estates, the loss and extinguish- 
ment of the lesser in the greater, it is inconsistent to treat the 
term as a continuing interest, possessed of peculiar properties. 
But this idea is lost sight of by those who conceive that when 
a term attends the inheritance merely by operation of law, the owner 
may expressly bequeath it by a will not executed with the so- 
lemnities required by the statute, (s) For in whatever mode, under 
whatever circumstances, the term attends the inheritance, the l^ai 
termor is a trustee for the owner of the inheritance ; consequently, 
Ihe equitable estate of the term is in the latter ; and there being 



[p) Baden v. Pembroke, 2 Vem. 52—213. 
(r) 2 Cha. Ca. 49—55. Gflb. Eq. Rep. 168. 
(#} 9 Mod. 127. 2 Collect. Jurid. 276. 

12 



(y) 1 Vem. 188. Hard. 48 
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(ex hypothesi) no barrier between that estate and the freehold^ and 
both of them being in the same individual, there must be a perfect 
merger of the equitable term. And is it not an anomaly, and ie«* 
pugnant at least to all legal reasoning, to admit of the revival of 
an interest which has been extinguished by merger ? It need not 
be sai^, that the resuscitation of an equitable term, whidi, at liie 
time of its meeting with a larger interest in the same person, there 
is nothing to prevent from utter extinction, is altogetiier difieient 
from that qualified merger which there sometimes is of legal ea^ 
tates ; as in a limitation to A. for life, remainder to his children 
(unborn) for life or in tail, remainder to the heir or heirs of the body 
of A., the freehold of A. is executed sub modo^ or merged in the 
ultimate limitation of the inheritance, with a quality of opening to 
admit the intervening interests when they vest. {£) For in this case 
there is, at the time of the merger of those interests, a prospect of 
their arising ; and, consequently, it is but rational to permit the 
junction of the estates between which they interpose to be temporary 
or conditional, and not so inextricable as to exclude and nullify 
the intermediate limitations ' in their very creation. But to the 
principal case, it is manifest this reasoning does not apply. And 
when the testator intends to pass the inheritance, but the will is 
not clothed with the solemnities required by the statute of frauds, 
it is clear that the equitable interest of the term is not given, aiid 
the lands descend to the heir, (u) It is, however, felt, that the 
conclusion commented on, — viz., that a term att^idant merely by 
operation of law is expressly bequeathable by a will which would 
carry personalty, is foitified by, if not naturally deducible feom, 
the pre-established doctrine, that such an attendancy may be rebutted 
even by a parol declaration of the person in whose favour it m 
made, (v) But i^inst the principle of that doctrine, the same 
argument may be used. If the attendancy of the term result from 
the termor's being a trustee for the owner of the inheritance, without 
any obstacle to a merger of the equitable interest ; -*^ if, at the 
moment when the relation of trustee and cestuique trust commences, 
the two incompatible estates co-exist in the same pearson, and one 
of them is by consequence immediately annihilated ; -^ it is difficult 
to see how (w) a declaration of the beneficial owner, not extending 

(/) 11 Rfip. 80. (») Sup. 67. (v) Swgd. Vend. 459. 7 Ed. 

Iw) Except, perhaps, by regarding a term assigned to attend as (to use an ex- 
pression of Lord Hardwicke's, Ambler. 284.) ** a creature of the courts of equity,** 
whence it may follow that it is governed by no principles bat such as those 
courts think fit to establish. In the same case, WjUoughby y. Willooghby, ibid. 
284., Lord Hardwicke said, *' The owner may separate the term [firom the in- 
heritance] if he thinks proper." 
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to a repudiation of the trust of the term, can obviate that attendancy 
which the writer regards as its inseparable concomitant. The 
courts, however, seem to give validity to such a declaration ; and 
thence it may consistently follow that the beneficial owner may 
expressly devise the term. 

Let us proceed, secondly, to consider the utility of the doctrine 
of attendant terms, and the principles on which the practice oF the 
profession with regard to them is founded. The term in the trustee, 
it has been already said, is the legal estate. This, alone, there- 
fore, is recognised by the courts of law. Hence the expression that 
every term is at law a term in gross, (x) Now it is a maxim in 
the courts of equity, that when there are various claimants with 
equal equity, he who has the legal estate shall be preferred, (y) 
For when an equitable owner has the legal estate, his title is com- 
plete ; and as he no longer requires the assistance of the courts oi 
equity, and they, consequently, remain passive, it is evident that 
the other claimants must be either excluded or postponed. But if 
he acquires the legal estate without such an equality of equity, then 
the courts of equity deem themselves no longer bound to continue 
neuter; and obviate the advantages resulting from that step, by 
making the person obtaining it a trustee for those who have an an- 
tecedent superior claim. This doctrine is capable of an easy illus- 
tration. Suppose the owner of the fee to have sold or mortgaged to 
various persons, none of whom had any knowledge, at the time of 
advancii^ their respective loans or purchase monies, of the prior 
sales or incumbrances. In this case their equities are equal ; but 
from the courts of equity following the maxim of law qui prior est 
tempore potior est jure^ the several claimants are paid according 
to their pricmty. (z) But let us suppose furtiier, that at the time the 
first sale or mortgage was made, a term was outstanding. That 
circumstance, by taking from the first purchaser or mortgagee his 
legal estate, reduces him to a level with the subsequent incum- 
brancers, and leaves him only the advantage of priority. Then if 
either of the subsequent purchasers or mortgagees procure an as- 
signment of the term to a trustee for himself, he immediatdy ao- 
qintes precedency. But if such purchaser or mortgagee had notice^ 
at or J[)efore the completion of his transaction, of any prior sale's 
or incumbrances, his equity is no longer equal to that of the ante- 



(«r) iTerm Rep. 765. 

df) Francis, Maxim 14. Fonblanque'g iVeatise on £qui(y, 321. 

(z) 1 Bro. P. C. 66. 



70 Purchase Deeds. [prec. ii. 

cedent claimants ; and he is not allowed, therefore, ta shield him- 
self under the legal estate, (a) 

Hence, when a person is a bond fide purchaser, and is on good 
grounds assured that no notice of any prior incumbrances can be 
proved upon him (6), and he can substantiate the title of the term, 
then unless it is of recent creation, it is even advisable to wave all 
search for incumbrances, and to relj on its protection. And when 
we consider the infinity of incumbrances to which realty is liable, 
the immense advantage of takmg an assignment of ocrtstanding 
terms is: instantly apparent. Crown debts by specialty (c) are, in- 
deed, the only species of incumbrances which follow the equitaUe 
as well as legal estate into the possession of a purchaser under aH 
circumstances, and against which, therefore, a term in his trustee 
is unavailing, (d) As to the dower of the vendor's wife, it is now 
held, that an outstanding term created hondfid^ previously to the 
accruer of the right of dower, and actually assigned to a trustee for 
the purchaser, is a bar to it in equity, notwithstanding notice, {e) 
Yet by reason of the continuiiQg liability of the lands at law to the 
claim of dower, it was usual, till the late decision of the Chancellor, 
in Mole v. Smith (/), to require a fine. But although in respect 
to other incumbrances, a term may be sometimes depended on, it is 
rarely safe to omit the investigations that would otherwise have been 
made ; for constructive notice is of course equally binding on the 
purchaser with actual notice ; and as it is of a vague uncertain 
nature, a purchaser can seldom be certain that it cannot be proved 
Upon him. To give even an outline of the doctrine of notice would 
earry the writer far beyond the proposed limits of this note ; but as 
the efficiency of the assigned term depends on the nonexistence of 
it, when the purchase is for a valuable consideration, he will briefly 
observe,, that flying reports from strangers (g)y a private act of par- 



(fl) 2Vern. 29.81. 2Atk.52.347. 

(6) It has, however, ne7er been decided that if DOtfce can be proved on the 
purchaser of an equitable interest, who takes a conveyance of the legal estate 
outstanding in a trustee, he will be liable to the judgments in equity. Mr Powell 
(2 Mort. 608. 4 Ed.) contends that he will not, because the lands are not \ w^ 
at law, and equity follows the law. 

(c) Aliter of simple contract debts, I Wight. Zi. 

(d) King v. Smith, Sugd. Vend. 445. 7 £d, 

(e) Maundrell v. Maundrell, 10 Ves. J. 246. ibid 259. 

(/) 1 Jac. 490. This important decision of the Chancellor establishes not 
merely that the wife's right to dower is barred so completely that the purchaser 
cannot require a fine, but that if she herself be the termor she is compellable to 
assign. In this case the term vested in her as administratrix. 

{g) Goulds. 147. PI. 67. 
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Uament (A), decrees of the courts of eqiiity (i), the docketing of 
judgments (^)» the registration of deeds (/), an act (m) or commis- 
sion (n) of bainkruptcy (unless the purchaser claims the benefit of 
Romilly's act (o), which makes a commission issued, though after- 
wards superseded, or a docket struck^ constructive notice) ; the 
mere knowledge of a term's being assigned to attend the inherit- 
ance (fO> ^^ witnessing of a deed (q), do not operate as notice. 
But public acts of parliament, lis pendens (r) under certain modi- 
fications (s), reference, in an instrument which is essential to the 
making out of the title of the purchaser, to another fact or instru- 
ment (/), or sufficient information to put him on his inquiry (u), as 
knowledge of the legal estate (v), or the possession of the title 
deeds (tv), or of the land itself (a;), being in a third person ; — any 
of these things are notice. 

It remains to speak of the doctrine of presumptions with re- 
ference to the surrender of terms {xx) ; — a department of the learning 
into which much uncertainty has been unhappily infused, in con*^ 
sequence of the courts of law having bottomed some late decisions 
on principles which are not, perhaps, a legitimate foimdation of 
legal adjudication. 

.The cases referrible to this learning are capable of classification ;: — 
1. Those in which an actual surrender Aa& been made,^ but only 



(A) 2 Ves. 480. (0 Toth. 45. 

{k) 2Clia.Ca.47. 

(/) AUter, if the purchaser search the register, 1 Sch. and Lef. 103» 

{m) 2 Vera. 599. (»} 7 East, 161. 

(o) 46 G. 3. c. 135. {p) Sagd. Vend. 748. 7 Ed. 

(q) 1 P. Wms. 393. {r) Toth. 45. 

{s) As unless it be coUnsive, 2 Cha. Ca. 116. or not close and continued. 
lVern.286. (0 1 Cha. Ca. 287. 

(w) 1 Atk. 489. {v) 2 Freem. 137. PI. 171. 

(i») 13 Ves. J. 114. W lMer.282. 

{xx) rnie authorities make no difference between terms of years and the 
inheritance with respect to this doctrine : and when, therefore, the former maj 
be presumed surrendered, the latter may be presumed reconreyed. See Eng- 
land y. Slade, and Doe r. Sybourne, cited tVi/ra, in which the fee was outstand- 
ing, and presumed to be reconveyed. The case of Hillary r. Waller, 12 Ves. 239. 
has, however, led some writers into the gross mistake of supposing, that the 
legal inheritance depends on totally different prmciples. Thus in 1 Madd. Chan. 
511. It is observed, that "the conveyance of a legal estate [read of inheritance], 
has, even in equity, been presumed alter a great lapse of time, 140 years for 
instance.'* And even this decision has been disapproved (See Sugd. Vend. 309. 
6 Ed.) ; but that was because the presumption was raised on a bill filed by a 
vendor for a specific performance of a contract, to which the doctrine of pre- 
sumptions had never been applied before. 
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collateral evidence of it is produciMe from which a jury can infer 
the fact ; — 2. Those in which no actual surrender has been mad^, 
but the law will presume the fact frcMn the lapse of time and the 
dormancy of the term, and there is no positive circumstanoe to in- 
fluence the presumption either the one way or the other ; — 3. Those 
in which the presumption is obstructed by a positive circntmstanoe, 
as a trust df attendancy, which is not overcome by positive fectt 
of an opposite nature, restoring the presumption. 

With the first class we have at present no concern. 

With the second, the general rule is, that after a dormancy of 
20 years^ an outstanding term, however created, whether by mort- 
gage f<Mr years^ by will, or settlement, is, by analogy to the period 
fixed by the statute of limitations, to be presumed surrendered, (y) 
And an express proviso that a term in trustees shall be sttnendeied, 
when the design of its creation is accomplished, seems to fiMrtify the 
presumption, and accelerate the supposed surrender, {z) Theve 
are, indeed, cases in which this principle har been lost sight of» 
In Doe V. Scot (a). Lord Ellenborough treats the doctrine a^ 
flexible, and dependant on the purposes of justice to be answeitsd 
by presuming a surrender ; — an fdea adopted in some later cikses. 
But a tide of evils would succeed a breach upon the simj^ rule 
which has been laid down, and which is recognised by Siir JameS 
Mansfield in Doe v. Calvert (6), the greatest insecurity to pur- 
chasers, and the ridiculous incongruity of a term's being to-day the 
legal estate in the land, to-morrow a nonentity ; -^ continuing, ex- 
tinguished, resuscitated, according to arbitrary undefinaUe notions 
of justice, which are to vary with the ever-varying forms of particular 
cases, (c) 

With respect to the third class,, it i& consonant to first principles. 



(y) See Doe r. CiUrert, 5 Tamtt. 171., where Sir J. Mansfield said he luul never 
kaown a case in whieh a shorter time than 20 yean had been held suflMtnt. 8ed 
vid. next note* 

•" (») When trustees are directed to convey to a devisee on hit nttainiiy 21, 
khas been hdd, that the jtity may presume a conveyance at any time afterwatdSy 
though considetaBly less than 20 years. England v. Slade, 4 T. R. €82. Hie 
prineiple of that case obviously applies to the propontioa in the text. It is sin- 
gular that in Doe v. Syboum, 7 T. Rep. 2., the identical point on the aatne wHl 
was raised and determined in the same way without any allusion to the previow 
decision, though it occurred only four years before. 

(a) ll£ast,478. {b) Sup. 

(r) If (said the Lord Chancellor, in the late case of Mole v. South, I Jac. 490.) 
His now to be held that terms are surrendered because they are eati^ed, there 
will be an end to all that the court has been doing upon this subject for a long 
time past. 
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that what may be done^ may under circufMtances be presutn^ to 
be dcme ; consequently, as a term, notwithstanding it has been as* 
signed to attend^ may be suitdndeiied to the owiier of the freehold, 
a surrender of it may be ptesnmed. But it must be rem^nbered, 
that the declaraHon of the trust of such a term, by being inoom*- 
patible with its legal nonexistence* inTolves a virtual inhibition of 
a surrender ; and a circutnstance to countenrail it, ought to be of 
the most unambiguous complexion ; as an enjoyment inconsistent 
with the existence of the term, disavowal of the tenancy thereunder 
by an attempt to bar it, &c» 

Hence, until recently, it was understood, that when once a term 
had been assigned to attend the inheritance, a presumption of suT'- 
render never could arise merely from the lapse of time, and the 
interventifm of ciicuxhstances or transactions which occurred without 
aay mention of, or reference to the term. F(»r the ground of that 
presumption being understood to be the intention of the parties, 
the implication of law was, according to the maxim, expressttm 
facit cesscure taciturn, prevented by the express declaration of the 
b^eficial owner. And when the term had become attendant on the 
inheritance, it of course followed it ad iTtfinitum in all its modifica^ 
tions ; and did not, therefore, cease to be attendant, merely because 
it was unnoticed in a subsequent settlem^it^ or because it was not 
ag^ assigned on the sale of the lands, although by that assign- 
ment some advantages might (as we have seen) have be^i produced. 
Stidi was the doctrine. 

But in the case of Doe v. Hilder (d), a term^ which in 1779 toos 
assigned to attendy was in 1819 presumed to be surrendered; the 
grounds of the determmation being the lapse of time, and the oc- 
currence of a marriage settlement and a mortgage in the meanwhile, 
without any notice of the term. The Lord Chi^ Justice, however^ 
added some general arguments by analogy, assimilating the pre- 
sumption of surrender in the principal case to that which arises in the 
case of a mort^^or and mortgagee in ejectment, removing the term 
whidi the former would make an obstacle to the latter's recovering 
the lands* But this argument seems to me to proceed on an er- 
roneous assumption ; for the authorities appear to warrant the 
substantive unqualified proposition, that a mortgagor shall not dis- 
pute the title of his mortgagee ; and if he be precluded from calling 
it in question in any case, it must be shewn by those who refer the 
moftgagee's recovering in ejectment^ when there is an outstanding 

(<0 2 Bar. and AM. 782. 
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teitn, to the doctrine of presumptive surrender^ that under whatever 
circumstances that term may exist, it shall be presumed to be sur- 
rendered. To put, therefore, the strongest case:— Suppose it 
were assigned to attend the inheritance just before the mortgage, 
and the mortgagee brings ejectment shortly after, nothing leaving 
intervened in the meantime by which the term could have been 
noticed -« does the mortgagee recover in this case on account of the 
term's being surrendered, if its existence be relied on by the mort- 
gagor? If so, there must be an avowed abandonment of every 
principle ; for surely when the presumption is raised at the trial, 
the absttrdity will not be contended for, that it is the trial which 
raises^ it. Yet if no ejectment be brought, what is more ceiCain than 
that the term has a legal, efficient, existence? The inconveniences 
of following the idea which has been mentioned, to its consequences, 
are too palpable to need enumeration. But it must likewise be ad- 
mitted, that it would be unrighteous to allow the mortgagor to 
frustrate the legal remedy of the mortgagee ; and the question is, 
whether there are no means of sustaining his action without calling 
-in aid the doctrine of presumption* It appears to the writer that 
-the more consistent reason for disallowing the mortgagor to set up 
a term in the trustee, would be, that he is estopped and ccncluded 
from disputing his own conveyance. And though a release does not 
-as such work an estoppel (e), yet, as we have already seen, when 
.the mortgage is by any conveyance by deed indented (/), the prin- 
ciple of estoppel is undoubtedly an adequate cause for precluding the 
mortgagor from disputing his mortgagee's title, (g) 

The Chief Justice fortified his argument by referring to the 
general principle, that a presumption may arise when it is the most 
general means of accounting* for a state of things, as in those cases 
in which the long enjoyment of a right of way creates the legal sup- 
position of a grant ; the long forbearance of it a release. 

' But as this argument assumes that the intervening circumstances 
ibetween the assignment to attend, and the time at which the ex- 
istence of the term was questioned, raised such a state of things 
as could only be accounted for by a presumption of surcender^ we 



(c) Sup. 7. • (/) Co. Lit.. 45. a. Sup. 7. 

(g-) The analogy of this case to that of landlord and tenant is strong. The 
rule respecting the latter has relaxed the strictness of the ancient law which 
prevented the tenant from pleading nil kabmt in tenementu, only when the lease 
was by deed indented. See Co. Litt. 45. a. But now every tenant is precluded 
from disputing his landlord's title at the time of the demise. See SyUiran v. 
Stradling, 2 WUs. 208. ; also I Bar. and A. 53. 9 Moore's Rep. 130, 143. 
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are thrown back on the general doctrine already alluded to. Now 
sdthough it is usual and proper to make a new asdignment on every 
new sale of the land, it was for specific purposes only, and not 
from an opinion, that by omitting to do so, this valuable outwork 
of the title would be exposed to demolition by the doctrine of pre- 
sumptions. And in marriage settlements, when there are none of 
those objects to attain, it has never been customary to assign out<^ 
standing terms afresh, or in any way notice them. When we coa^ 
sider, that if the term be attendant at the time of the settlement, 
the immediate effect of the latter is merely to new-modify the in- 
heritance ; and that by the nature of the trust the term must wait 
^ well upon the various minor estates into which the fee-simple is 
distributed, as upon the fee in its original undivided form; it foUbws, 
that the only legitimate ground for presuming a surrender' from the 
circumstance mentioned, — namely, an adverseness of possession in 
the cestuique trust, or (which is the cause of such adversenesa) an 
inconsistency in the limitations of the settlement with the oontinu- 
mg trusts of the term, — was wanting to the argument vre are ex^ 
amining. ' • 

But further, the court was avowedly influenced by the equitable 
doctrine of postponing claims to a right equally equitable ; which, 
though of subsequent accruer, is aided by the possession of the 
legal estate. But although in certain instances the courts of Jaw re^ 
cognise trusts, it was going farther than any known legal ^pri^iples 
of adjudic^atlon warrant, to get rid of a term by a presumption of its 
surrender on consideration of an entirely equitable nature. Yet this 
reason is one of the main pillars of Doe v. Hilder, 

The citcumstances in Doe v. Hilder were not, therefore, duch as, 
in the strictness of legal construction, a presumption of surrender 
could be founded on. Still, however, as an enjx>yment inconsistent 
with the tenp, or disavowal of the tenancy under it by an attempt 
to bar it, properly countervails the presumption resulting from the 
declaration of attendancy {h} : by parity of reason, it is conceived, 
that a combination of other circumstances may be powerful enough 
to overcome it. As if the cestuique trust direct the term which has 
been assigned to attend, to be surrendered, or if there be no such 
positive, but only a circumstantial evidence of the same intent, as by 
an assignment of a subsequent or more recently created term to a 
trustee for the purchaser to attend the inheritance and bar the 
dower of the vendor's wife, the courts may presume a surrender. 
It certainly should seem that the fact indicating an intention to 

(A) Sugd. Vend. 406. 7 Ed. 
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merge the prior attendant term, is equivalent to an express declara- 
tion, — nay stronger, — for if a direction that a term shall be sur- 
rendered be not followed up by an actual surrender, an alteration 
of intention may possibly be the ascribed cause ;— but this objection 
does not apply to the fact above mentioned ; — and as the sole utility 
of the second term depends on the removal of the first, in conse- 
quence of the wife's equity under it being equal to the purchaser's, 
Uie inference of intent is irresistible. From the period, therefore, 
at which the counteracting manifestation of intent appears, the pre- 
sumption of law consequent on the original declaration of trust 
ceases; and the outstanding term being therefore reduced to the 
same condition as a satisfied term never assigned, the conduHcm 
is, that the time which has has been fixed by the above noticed 
analogy, begins to run, and that in 20 years it must be presumed 
to be surrendered. 

We may conclude this important topic by observing, that the 
practice of excepting the term which is assigned to attend, as an 
incumbrance, has baen condemned, on the ground of its bdhga 
protection, not an incumbrance, (i) And when the term is assigned 
by a separate deed, it is certainly improper — at all events incon- 
sistent with the object of a separate deed, to notice it in the cove- 
nants ; because in an ejectment by the beneficial owner, it would 
aplpear on the ftu» of the conveyance, that the legal estate is in a 
trustee^ ^11, however, when it is considered, that covenants raise 
a common-law liability, that abstractedly from those objects and 
cobseqiienoes which axe purely of equitable cognisance, the t^m is 
unquestionably comprised in the specified incumbrances agamst 
which the purchaser is indemnified, and that every term is at law 
in prois, the censured practice seems to have proceeded on solid 
grounds. But of course the plaintiff in such an action would obtain 
only nominal damages; and the improbability of the omission 
bein^ ever taken advantage of, is abundant reason for confining the 
exception of an outstanding term as an incumbrance, to those in- 
stances in which the inheritance is conveyed, and the term assigned 
in the same instrument. 

(i) Svgd. Vend. 403. 7 Ed. 
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PRECEDENT III. 

BY A j>evisj:e in teust for sale after the 

DEATH OF CESTUIQUE TRUST FOR LIFE, WITH 
THE SURRENDER, BY AN EXECUTOR, OF THE 
MOIETY (a) OF AN OUTSTANDING TERM, THE 
OTHER MOIETY OF WHICH HAD MERGED. 

This Indenture made, this, &c. 

L Parties, between R. Roberts, of, &c. of the first 
part, J. Jordan, of, &c. of the second part, 
and H. Herbert, of, &c. of the third part : 

u.Reci- " Whereas, by indentures of leajse and re- 
lease bearing date respectively on the 
and days of May, 1803, the release 

1. Lease being made between T. Talbot of the one 
in fee sub- part, and J. Jacob (since deceased) of the 
rent- othcT part, for the valuable considerations 

charge. 

therein expressed, the hereditaments here- 
inafter described were conveyed to and to 
the use of the said J. Jacob and his heirs, 
but subject as therein mentioned to a rent- 
charge of 60/. to M. Matthews for her life : 

2. Annui- And WHEREAS the Said M. Matthcws died 
death, somc time in the year 1805, and the arrears 

• 

of the said rent-charge were paid up to her 

3. Devise death : And*' whereas (1) the said J. 

to cmstees ^ 

ra trust Jacob by his will, dated on the day 

(a) The following facts likewise characterise this precedent, — 
viz. a sale by auction, and a part payment of the consideration 
money thereat. 
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of 1807, and duly executed and attested 
" for passing real estates," devised the said 
hereditaments to the said R. Roberts and to 
H. Jordan (since deceased) and their heirs (2) 
for testa- upon trust as therein mentioned for his son 

tor's son, '^ 

wS*d^ G, Jacob for his life ; and after his decease 
JJ2u!™*upon further trust that they or the survivor 
of them should, as soon as conveniently 
might be after the death of his said son, 
sell the said hereditaments, either by public 
auction or private contract, and together or 
in parts, for the best price that could be 
got for the same ; and the said testator di- 
rected that the money arising therefrom 
should be paid to the said trustees or the 
survivor of them; and that the receipts 
which should be given . by them or him for 
such money, should be a legal discharge to 
the person or persons paying the same (3) : 
fDeathofAND WHEREAS the Said J. Jacob died 

testator. 

some time in the year 1808, without having 
altered or revoked his said will (4), which 
has been proved by the executors thereof 

5. Of Ces-in the prerogative court of Canterbury : And 
trStfor WHEREAS the said G. Jacob died on the 

6. Of one day of , 1809 (6): And whereas 
mistees. the said H. Jordan died on the day 

of ,1810, whereupon the legal estate 

in the whole of the said hereditaments sur- 
vived to the said R. Roberts (6) : And 
WHEREAS the said R. Roberts, as such sur- 
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viving trustee, caused the said hereditaments 

to be put up for sale by public auction 

at , in the said county of , whereat 

7. Sale by the Said H. Herbert attended, and having 

auction. -I'li o n /* % 

Did the sum oi t for the purchase of the 

said hereditaments, as hereinafter expressed, 

was declaried the highest bidder for the 

Deposit, same (7), and then paid down the sum of 

m. Teste- £ as a deposit (8): Now this inden- 

tum. 

TURE WITNESSETH, that in pursuance of 

the said contract, and . in consideration of 

Purchase the sum of £ of Sterling money, (as 

money. 

to the sum of £ , part thptreof already 
paid by the said H. Herbert, by way of de- 
posit as hereinbefore mentioned, and as to the 
sum of £ , residue thereof, to the said R- 
Roberts, paid by the said H. Herbert imme- 
diately before the execution of theae presents) 
in full for the absolute purchase of. the said 
hereditaments, and the fee-simple thereof, free 
from all incumbrances (except the land-tax 
. . charged thereon, amjounting to the.^um of 
£ per annum), the rec<eipt wher^ofi; accord- 
ingly the said Ri, Roberts dotfe hereby acn 

knowledge, and fronl the same,; by yirtue 'm 

., ■■■-. ... 

the ..before mentioned powers, doth, also Re- 
lease the said H. Herbert, he the said R. Ro- 
ly. oper- berts (as such surviving trustee), by these 

auve part* 

presents doth release unto the said H- 

HeAert (in his legal ownership, &c.) imp. 18.5 

p»Tcp|i8.r and his heirs ALL, &c.. • '■ 
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V. k^sm- [Appurtenances^ swpra^ 19.] 

Beeds. [Deeds, Sfc. ibid.] 

VLHa- To HAVE AND TO HOLD the Said heredita- 
ments hereinbefore described, with the ap- 
purtenances to, and to the use of the said H. 

Trustee's Herbert and his heirs (9) ; [covenant by R. 
Roberts y th(U he has done no act to incumber, 
sup. 61. XV,] 

vn.sc- And whereas a term of 1000 years in 

condsetof 

wcitai*. the said hereditaments, was created by an in- 
1. Crea- dcnturc bearing date on or about the day of 
' ^ 1789, and expressed to be made, &c., and 

after divers mesne events and assurances, the 
same term was ultimately, by an indenture, 
bearing even date with the hereinbefore re- 
««%n- cited indenture of release, and expressed to 
term. be made, &c., assigned to the said H. Jordan, 
deceased, in trust for the said J. Jacob, de- 
ceased, and his heirs, and to attend the inhe- 
t. Aitir. ritance (10) : And whereas the said H. Jor- 
dan, by his will, bearing date on the day 
of , 1809, appointed the said J. Jor- 
dan, his executor and residuary legatee, 
a Merger who has provcd the said will in, 3cc. : And 
J™^«^ wHEREAs^the said term of JOOO years, in a 
the lands, moicty of the said hereditaments, merged in 
the freehold thereof, under the devise in the 
hereinbefore recited will of the said J. 
Agree- , Jacob (11) ; but the said H. Herbert is desir- 

ment with \ /' 

^^tee ous of having the said term, in such of the 
*«™- said hereditaments as it now exists, surren- 
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dered to him, which the said J. Jordan/ ait 

the request of the said R. Roberts, hatft 

VIII. Se- agreed to do: And this indenture puftr 

cond teB« '' 

utmn. THER WITNESSETH; that in pursuance of the 
fiame agreement, and in consideration of the 
premises (12), he, the said J. Jordan, as such 
executor of the said H. Jordan, as aforesaid, 
and at the request of the said R. Roberts, by 
these presents doth surrender to tlie said 
H. Herbert, such of the hereditaments here- 
inbefore described, as are comprised in die 
Mid term of 1000 years, and not merged as 
aforesaid, to the intent that the same term 
may be forthwith merged in the freehold of 
the same hereditaments. (13) [Covenant by 
J. Jordan, that he has done no act to incum-. 
ber, 61.] In witness, &c. 



(1) If these recitals be omitted, as they may be without impro- 
priety, the deed will commence with the recital of testator's seism, 
as in Prec. 5. II. The chief reason for inserting them, is to preserve 
presumptive evidence of the discharge of the rent^charge. 

(2) Unless there are peculiar circumstances to ibrm the case an 
exception to the general rule, the devise in trust for sale carries the 
fee without any Uimtation to the heirs of the devisee, (a) 

(3) Sometimes the recital adds, ^' and exempt the purchaser or 
purchasers of the said premises from all necessity of lookii^ to the 
application of his or their purchase-money.** ITiis clause 13, of 
course, in the original tnists, but it may, at least, be omitted in the 
recital of them, as its effect is included in the trustee's power of 
giving receipts. It does not always follow, that the purchaser is 
obliged to look to the application of his money, when the trustee is 
not expressly authorised to give receipts. The general rule is, that 

(«) Dee V. WiUaD, t B. & A. 8«. 

G 
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if the tnists are definite and specified, he is obliged {b) ; otherwise 
not. (c) Hence, a charge of debts generally, obviates this necessity. 

(4) The form which this consequential recital assumes with some 
gentlemen, who, instead of stating the proof of the will in a particu- 
lar court, as an independent fact,«mention it as a medium of proof, 
that the will has not been revoked, seems objectionable. The least 
reflection shows that the proof is unsatisfactory, and by consequence 
the statement unscientific. For the will may be revoked, so. far as 
the devise of the lands in question is concerned, by a conveyance 
and reconveyance ; . — by a conveyance to uses, in which the grantor 
takes the resulting use (d) ; nay, at law, even by a mortgage in fee.(c) 

(5) The trustees could not execute the trust during the life of the 
cestuique trust for life ; they could, however, have made a valid sale 
with his concurrence. It is incorrect to say here, as under similar 
circumstances, is sometimes done, '^ whereupon the said remainder 
in fee upon trust to sell, came into possession;'' — if, as is assumed 
in the present instance, the legal estate is, from the nature of the 
primary trust, for the tenant for life, in the trustees from the begin- 
ning. For then the death of the cestuique trust is only the period 
at which the trust for sale is called into active operation. 

(6) It is scarcely necessary to inform the student, that the dry 
legal estate of the trustee possesses the same legal properties as when 
clothed with the beneficial interest ; and, consequently, the devise to 
the trustees gave them a joint-estate which, on the death of one of 
them, survives to the other. 

(7) If an agent of the purchaser attended, and paid the money, 
express that fact. 

(8) When trustees having a power to sell as they think fit, sell by 
auction, that fact should always be recited, because it is desirable to 
raise every presumption in favour of the fairness of the transaction ; 
and the publicity of the auction carries with it that presumption far 
more strongly than a private contract. 

(9) Since the declaration of use is legally identified with the limi- 
tation of the common law estate, this compendious mode of framing 
the habendum is conceived to be not only neater, but more accurate, 
than when it is followed by a distinct declaration of use to the pur- 
chaser. 



(b) 2 Cha; Ca. 221. Show. 313. 

(c) 1 Eq. Ca. Abr. 358. pi. 4. 3 Mer. 310. 

id) Dyer, 143. b. 1 Abr. Eq. 411. Show. Pari. Ca. 154. 
{e) 1 Vern. 329. There ar^ other means of effecting such an alteration of estate 
as will work a revocation. See 6 Cruise^ Dig. tit. 38. c. 6. 
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10) This condensed mode of reciting the creation and devolution 
of the term attains the proposed object, (the delineation of the title 
to it), as well as the prolix mode at present in vogue. 

(11) The general principle on which the whole doctrine of merger 
is founded, is the incompatibility of two estates of unequal quantity 
cotemporaneously existing in the same individual ; whence the gene- 
ral deduction, that when a minor estate meets a larger , it coalesces 
with, and becomes extinguished in it. (f) To this rule there are 
some exceptions, which this is not the place to mention. We shall, 
however, notice one of them, as relevant to the circumstance before 
us. Before the statute of uses, the legal freehold which was con- 
veyed to a trustee, did not extinguish in equity any terms which 
might be beneficially vest^ in him {g) ; it did, however, at law ; and 
consonant to the resemblance between trusts and uses in their fidu- 
ciary state, it is clear that at law a perfect merger of a term is pro- 
duced, when it coincides with the dry legal freehold in a trustee. — 
And when the term itself is, like the freehold, stripped of usufruc- 
tuary ownerships equity can exercise no control over the effect of 
their reciprocal relation, and the extinguishment is consequently 
complete. 

(12) We may omit the nominal consideration to the trustee as of 
no avail. 

(13) This expression of intent is universally adopted ; but it does 
not assist the operation of law, which cannot be precluded when a 
less and larger estate come together, and cannot be produced when 
such estates are separated by an intervening estate. 



(/} 3 Lev. 437. Mr. Maddock's (1 Chanc. 509.) follows the statement of thh 

rule, with the tiuly singular proposition, that it holds only where the legal and 

eeuutable estates are eooimensurate. 
tj-) See But. Ck). Litt. 338.b. 



g2 
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PRECEDENT IV. 

TO USES, ETC., BY DEVISEES IN TRUST FOR SALE, 
WITH THE SURRENDER AND ASSIGNMENT (bY 
WAT OF FURTHER ASSURANCE), OF A TERM BY 
A MORTGAGEE FOR YEARS. 

i.Parti«^ This indenture, &c. Between W. Wilson 
of, &c. of the first part, B. Barry and G. 
Gross, of, &c. of the second part, H. How- 
ard, of, &c. of third part, and J. Jones, of, 
&c. of the fourth part ; 

u.Reci- [Lease and release in fee to A. Ashton, su- 

hUtt pru, 17.J 

purchase ■* 

iMort- [Mortgage by demise for 1000 years, from A. 

^•^®* Ashton to W. Wilson, to secure £ , and in- 
terest, supra y 53.] 

3,wiiL [Will of A. Ashton, containing the devise to 
B. Barry and 6. Gross, in fee in trust to sell, 
with power to give receipts, supra^ 78.] 

4.i>eatii, [Death of testator, &c. iiirf.] 

5. Con- And whereas the said B. Barry and G. 

teact. Gross, in pursuance of the trusts aforesaid, 
have contracted with the said H. Howard, 
for the sale of the said hereditaments as here- 

6.Mort- inafter mentioned, for the sum of : And 

inure mO" 

neyand WHEREAS the said principal sum of £ is 

interest 

due. still due to the said W. Wilson, " on his re- 
cited security," with the sum of £, as an 
arrear of interest in respect thereof, making 
the aggregate sum of £ , '' as the said B. 
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Barry and G. Gross hereby admit;" and it 
s»e. has been agreed between the said parties 
«^- hereto, that the same sum shall be paid to the 
said W. Wilson, out of the said purchase 
money, and in consideratiott thereof, he hath 
consented to concur herein to surrender the 
said term of 1000 years to the said H. How- 
ard, in order to merge the same : Now 

LToBta-THIS INDENTUEE WITNESSETH, that in pUr- 

IIDt 

suance of the' recited agreement, and in con- 
sideration of the sum of £ of sterling money, 
to the said W. Wilson, with the consent of 
the said B. Barry and G. Gross, paid by the 
said H. Howard, immediately before the exe- 
cution of these presents, in satisfaction of all 
principal money and interest due to the said 
W, Wilson, on his aforesaid security> the re- 
ceipt whereof accordingly he doth hereby 
acknowledge, and therefrom release the said 
H. Howard, and also the said B. Barry, and 
G. Oross, and in consideration of the sum of 
£ of sterling money, to the said B. Barry 
and G. Gross, at the time aforesaid, also paid 
by the said H* Howard the receipt whereof, 
and also the payment of the said sum of £ 
as aforesaid, making the aggregate sum of 
£ , the said B. Barry and 6. Gross do 
hereby respectively acknowledge and declare 
the same to be the full purchase money of 
the said hereditaments, and the fee-simple 
thereof, free from all incumbrances, and from 



r 
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the said aggregate sum, do hereby release 
the said H. Howard, they the said B. Barry 
and 6. Gross, '' as such devisees in trust as 
aforesaid,*' by these presents do release unto 

iv.oper- the said H, Howard, [reference to the bargain 

Pumit. and sale, sup. 18.] and his heirs, all, &c. 

Appurten- • [Appurtcnanccs, sup. 19.] 

DeedB. [Glausc of dccds, sup. 19.] 

Ha]>Mi- [Habendum to W. Wilson. in fee, with the 

dum. 

uses to bar dower, sup. 19.] 
Covenant. [Covenant by B. Barry and G. Gross, that 
they have done no act to incumber, sup. 60 . ix.] 

V.S€con4 And this indenture also WITNESSETH, 

that in further pursuance of the before, recited 
agreement, and for the consideration afore- 
said, he the said W. Wilson, with the consent 
of the said B. Barry and G. Gross, by these 
vi.oper. presents doth surrender, and also assign (1), 
^ ^"^' unto the said H. Howard, such of the here- 
ditaments hereinbefore described, as are com- 
prised in the said term of IQOOiyears: To 
the intent to merge the said term in the free- 
• hold thereof, and that until such merger shall 
be legally effected, the said term shall remain 
in the said H. Howard, in trust " for himself, 
• his appointees, heirs, and assigns, and" to 

Termor's attend the inheritance ; . [coven^t by W. Wil- 
coveivant. gj^^^ ^jjg^|. |j^ hds douc no act to incumber, 

sup. 61.} In' witness, &c. 

(1) Words of assignment are added when there is cause for ap- 
prehfendmg that the instrument mdy fail ad in sarrchder, in conse- 
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quence of some outstanding intervening interest. Even then, 
however, they should seem to be superfluous : for tt is settled, that 
an instrument purporting only to be a surrender may, though void as 
such, enure as an assignment (a) ; and the term would, ofcourse, 
attend the inheritance by implication. If any state of circumstances 
can arise, which would give birth to the question, whether the omis- 
sion of an express assignment by way (as it were) of further assur- 
ance, is material ; it; would, the writer conceives, when the instrument 
fails as a surrender, by reason of an intervening interest in a third 
person, and its operation, as an assigi^ment, can alone effect an 
equitable bar of the vendor's wife. In the spirit of existing deci- 
sions (6), he should think it doubtful whether, as the term was not 
relied on by the purehaser, it would not be set aside as against the 
wife, in the same manner as if it had been, left in the vendor's 
trustee. 



PRECEDENT V. 

BY A RESIDUARY DEVISEE, WITH THE SUR- 
RENDER OF AN ESTATE FOR LIFE, BY TRUS- 
TEES FOR SALE. 

I. Parties. ThIS INDENTURE, &C. 

between A. Ash, of, &c., ajjd .C^ Crompton, 

of, &c., of the first part, T., Thomspn, of, &c., 

of the second part, and R. Ros$,. of, &c., of 

II. Red- the third part: Whereas (1) C. Cross, 



(a) Sbeph. Touch. 308. But the langaage of the learned author is rather, in- 
Siocarat^.' Lessee for years, remainder for years, remainder in fee, and lessee 
surrenders to him in remainder in fee ; this (says Shepherd] is a roid sorrender, 
bat a good grant. He of c^mrse, however, only uses that word in its -generic 
tense, and means assignment, Mr. Cruise has laid it down that the |>erson wiio 
surrenders must be in possession, 4 Dig. 95. 3d Ed. But thi^ position is clearly 
errotfeons. He is only required to have a legal estate in contradistinction to a 
mere right. 

(b) Maundrell v. Maundrell, ^c. sup; 70. 
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late of^ &c.» being at the date and execution 
1. 0eirife of his will hereinafter recited^ and so con- 
•odreM- tmuing to the time ci his death (2), seised 
Mnam. in fee of all the hereditament hereinaft:er de- 
scribed^ did, by such will bearing date cm 
the day of , 1806, and duly ex- 

ecuted and attested, devise the said here- 
ditaments to the said A. Ash and Crompton, 
and the survivor of them and his heirs, [upon 
trust to sell (3), &c. mpra^ 78.] 
And all the residue of his real estate the said 
testator devised to the said T. Thomson and 
2. Death his hcirs : And whereas the said C. Cross 

of testator. . 

died some time m the year 1808, without 
having altered or revoked his said will, 
which has been proved by the executors 
thereof in the court of : 

z. Agree- And WHEREAS it is apprehended, that the 

ment witb 

the real- fec-simplc of the said hereditaments is now 

daaiy * ^ 

vested in the said T. Thomson under the 




residuary devise aforesaid; but he being 
desirous that the trusts of the said will shall 
be carried ihto execution, has agreed to con- 
cur with the said A. Ash and C. Crompton 
c Gm- in c(mveying the same hereditaments : [Con- 
tract for sale between A. Ash, and C. Cromp- 
5.Afrae- tou, and R. Ross, supra^ 18.] And where- 
ttegraat- AS it hath bccu dgrccd between all the said 
parties hereto, that by these presents the 
said T. Thomson shall convey the fee-simple 
of the said hereditaments, so vested in him 
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as aforesaid^ to the said R. Ross^ and the 
8aid A. Ash and C. Crompton shall sur- 
render the estate» iso devised to them as 
aforesaid, to the said R. Ross, in order to 

iiL Teg- merge the same : Now this indentuee 
WITNESSETH, that lu pursuanco of this agree- 
ment, and in consideration of the sum of , 
&€., to the said A. Ash and C. Compton, 
paid by the said R. Ross, immediately be- 
fore the execution of these presents, in full 
for the purchase of the said hereditaments 
hereinafter described, and the fee-simple 
thereof free from all incumbrances, the re- 
ceipt whereof the said A. Ash and C, 
Crompton hereby respectively acknowledge ; 
and from the same do, by virtue of the 
aforesaid trust, respectively release the said 
R. Ross, he, the said T. Thomson (4), as 
concerning only the inheritance so devised 
to him as aforesaid, by these presents doth 

ly. Opera- release, and the said A. Ash and C. Cromp- 

tive part. 

ton, as concerning the estate so devised 
them as aforesaid, by these presents do sur- 
render (5) unto the said R. Ross [reference 
to the bargain and sale, supra, 18.] and his 
heirs all [parcels]. 

Affurte- [Appurtenances, stq>ra,'l9.'] 

Deeds. [Deeds, supra, 19,] 

H^n- [Habendum to Ross in fee, supra, 80.] 

Covenant. And cach of them the said A. Ash,* '' and " 
C. Crompton (" as such devisees in trust as 

♦ When brevity is an object, omit the words in inverted commas. 
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aforesaid"), and " the said" T. Thomson ("as 
such residuary devise as aforesaid "), as con- 
cerning only, &c. [covenant that they have 
done no act to incumber, sup. 60. ix.] In 
witness, &c. 



(1) As the chief y perhaps, in general, the only useful object of 
reciting the last purchase deed is to demonstrate the propriety of 
the form which the general covenants for title assume ; it is not 
in the present instance expedient to go back to it. (a) 

,(2) This. is a material statement. Were the continuity of the 
.testator's seisin broken, even for a moment, the will should be 
revoked. 

Hence some gentlemen emphatically say, '^ so continuing without 
intermission,** &c. ; — but the word continue of itself negatives an 
interruption of the seisin. 

(3) This was the devise in the well known case of Vick v. Ed- 
irards. (b) Its effect was determined by that case to be, that the 
trustees should take an estate for life with a contingent remainder 
in. fee to the survivor. Mr. Feame has controverted the conclusion ; 
and contended in an elaborate argument, that the devise in Vick v. 
Edwards passed in fee. The author haying already expressed his 
thoughts on the subject at some length in his Essay on Remainders (c), 
will go no further into it at .present, than to observe, that he 
conceives Lord Talbot's decision sound, though contrary to the 
general opinion of the profession ; and though' some doctrines which 
his lordship broached in delivering judgment, are, without doubt, 
untenable (rf), Vick v. Edwards has never been overruled, and its 
authority is assumed in this conveyance to be sufficient, except, 
indeed, that it does not treat the inheritance as in abeyance, merely 
because the remainder is contingent; but supposes (what is ex- 
tremely clear) that it would have resulted to the heirs of the tes- 
tator, had there J^een no residuary devise (c) ; and that now, con- 
sequently, it passes as the undisposed of reversion, or original es- 
tate to the residuary devisee. (/) 

(4) The reader perceives that the nominal consideration to the 



(a) Vid. 23. n. 5. (6) 3 P. Wms. 372. 

(c) P. 227. (rf) Ibid. 231. 

(e) Raymd. 28. 2 Sund. 280. (/) 1 Ves. 492. C. T. TaUi. 228. 
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residuary devisee is omitted. It has no e£fect dther at law or in 
equity, except in the case of a bargain and sale of which a con- 
sideration continues to form the essence (g), or when it alone pre- 
vents a resulting use on a conveyance operating, by transmuta- 
tion. (A) By omitting the nominal consideration to the trustee, 
no apparent incongruity is introduced into the deed ; . for it is, in 
point of fact, in consideration of the purchase money which is paid 
to the cestuique trust that the trustee conveys, and there is no 
reason why the real motive should not be the ostensible one. 

(5) The ordinary characteristic of the conveyance of a freehold 
at common law is livery of seisin ; but the principle of that re- 
quisition does riot apply to surrenders (i), because there is rather an 
acceleration than a change of ownership, which last only, livery 
was intended to commemorate. 



PRECEDENT VI. 

TO USES BY DEVISEES IN TRUST UNDEK THE DI- 
RECTION OF THE VENDOR (a CESTUIQUE TRUST 
AND VESTED remainder-man) SUBJECT TO AN 
EQUITABLE ANNUITY FOR LIFE, AND ACCOM- 
PANIED BY THE RELEASE OF A RIGHT OF 
DOWER, AND THE ASSIGNMENT OF AN OUT- 
STANDING SATISFIED TERM TO ATTEND THE 
INHERITANCE. 

: This Indeis^ture, &c. r* 

• • • 

I. Parties, between J. Gay, of, &c., and C. Can, pf, 
. ^c, of the first part, the said C. Carr of 

i'i . ■ . 

{g) Mod. 569. sup. 12. 

(M) But a dedaratioii is eqnaU]r efficient with a centidenitioBw: ^See 1 Lev. 138. 
Mo. 101. (0 Co. Utt. 50. 
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the second part (1), G. Carr, of, &c., of the 
third part, T. Tope, of, &c., of the fourth 
part, B. Barnes, of, &c., of the fifth part, 
H. HOI, of, &c., of the sixth part, and T. 
Taylor, of &c., of the seventh part : 
n. Red- Whereas G. Carr, late of, &c. deceased, 

tab. 

being at the date and execution of his will 
hereinafter recited, and so continuing to the 

Ji5^ time of his death seised in absolute fee-sim- 
pie by purchase for a valuable consideration, 
of the hereditaments hereinafter described, 
did, by his will bearing date on the day 

of , 1808, and duly executed and 

pg^to attested, devise to the said J. Gay and P. 
Penny, " of, &c.," and his then wife, the 
said C. Carr, and their heirs (2), all the said 

'^'^"^ hereditaments in trust to receive the rents 
and profits thereof during the life of the 
said testator's sister, J. Carr (who is still 
living), and pay her an annuity of /. (3), and 
after payment of the same as therein men- 
tioned, upon trust as therein mentioned, for 
the said testator's son (the said G. Carr party 
hereto), until he should attain the age of 
21 years, and when he should have attained 
that age, the said testator devised the said 
hereditaments to his said son and his heirs (4): 

s.CoiieiL And WHEREAS the Said tcstator, by a codi- 
cil added to his said will, bearing date on 
the day of , 1809, and likewise 

duly executed and attested (5), revoked the 
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Revoking aforesaid devise to the said P. Penny, and 
declared that the said C. Carr and J. Gay 
should alone be trustees for the purposes 
aforesaid, but in all other respects confirmed 

3. Death his Said wiU : And whereas the said tes- 

bate. tator died soon after the execution of the 
said codicil, without having revoked the said 
will or codicil (except as aforesaid) ; and the 
same have been proved in the court 

4.contractof I And WHEREAS the Said G. Can* 

for sale; 

(party hereto) attained 21 years on the 
day of , and hath since contracted 

with the said B. Barnes for the sale of the 
said hereditaments free from all incum*- 
brances (except as hereinafter mentioned), 
subject to for the sum of /. ; and it was agreed 

woai* f 

that the said hereditaments should be sold 

subject to the aforesaid annuity of /. the 

said B. Barnes being indemnified therefrom 

5l Agree- by the boud of the said G. Carr (6) : And 

thetrus- WHEREAS the Said J. Gray and C. Carr have 

tees to 

convey, agreed, at the request of the said G. Carr, 

to concur herein to convey ** the legal estate 

in" the said hereditaments, so vested in 

them as aforesaid (7), to the said B. Barnes, 

of 4be to the uses hereinafter limited ; and the said 

f^ieaaT C. Carr, at the tike request, hath also agreed 

^ distinctly to release any right to dower in 

the said hereditaments, which may have 

accrued to her as widow of the said G. Carr, 
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ni. Testa- deceased (8) : Now, therefore, this in- 

tum. 

DENTURE WITNESSETH, that in Consideration 
of £ of, &c, to the said G. Carr, &c. [vid. 
supra, 18.] 

They, the said (9) J. Gay and C. Carr, as 
such devisees in trust as aforesaid, at the re- 
quest of the said G. Carr (party hereto) (10), 
ly. Opcr* by these presents do release, and the said C. 

ative part. •/ * 

Carr, in respect to any right of dower which 
may have accrued to her as aforesaid, by 
these presents doth release (11), and the 
said G. Carr, by these presentsDOTH grant(12), 
release (13), and confirm, unto the said B. 
Bargmin Bamcs, [iu his, &c. suvra, 18.] 

and sale. 

Parcels, and his heirs all &c. {Parcels.) 

Apporten- [Appurtcnanccs, supra, 19.] 

Deeds. [Clause of deeds, supra, 19.] 

Habcn- [HABENDUM to the purchascr in fee to uses, 

dam. ^ 

for barring dower, supra, 19.] . 
pcnrcnant And cach of them, the said J. Gay and 
C. Carr, as such trustees as aforesaid, and 
also the said C. Caxr, as such dowress as 
aforesaid, severally, &c. [Covenant that they 
have done no act to incumber, sup. 60. ix.] 
And the said G. Carr, doth hereby for himself 
and his heirs, covenant with the said B. 
Barnes, his appointees, heirs and assigns, 
that notwithstanding any thing made, done, 
or suffered, by the said J. Gay, C. Carr, G, 
Carr, (party hereto), or the said G. Carr, de- 
ceased, (except as hereinafter excepted), they 
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the said J. Gay, C. Carr, or G. Carr, party 
hereto, now have, &c. [suprUy 20.] adding^ 
howeveVy to the covenantor's name the names 
of the others wham the cove^iants embrace. 
ThuSy in the covenant for quiet enjoyment^ 
say — without any interruption, &c. from the 
said J. Gay, C. Carr, or G. Carr, (party 
hereto) or any person or persons lawfully or 
equitably claiming " any interest in the said 
hereditaments or any of them, or any part 
thereof," through, under, or in trust for the 
said J. Gay, &c. or any of them, or the said 
G. Carr, deceased, (except as hereinafter ex- 
cepted.) In the covenant against incum- 
trances addy — occasioned, &c. by the J. 
Gay, C. Carr, G. Carr, (party hereto) or the 
said G. Carr, deceased, or any person or 
persons lawfully or equitably claiming " any 
interest in the said hereditaments, &c. " 
through, under, or in trust for them or any of 
them, or by their or any of their means " or 
default," (except in respect of the afore- 
said annuity of £ ." In the covenant for 
further assurance say — and also that they 
the said J. Gay, C. Carr, and G. Carr, (party 
hereto) and their heirs, and every person, 
&c., lawfully or equitably claiming, &c. un- 
der or in trust for them or any of them, or 
v.i.Crc. the said G. Carr, deceased, shall &c. And 

ation of \ i • i • 

mortgage. wHEREAs(14), by an mdcuturc bearmg date 
Term by on or about the, &c. and expressed to 

appoint ^ 

"*«nt. i)e made between R. Rowe of the one part. 
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and J. James of the other part, for the con- 
siderations therein mentioned, the said R. 
Bowe did appoint and demise, among other 

hereditaments, the hereditaments aforesaid to 
the said J. James, from the day of the date 
thereof, for the term of 500 years, subject to 
a proviso for cesser on payment by the said 
R. Rowe to the said J. James^ of a principal 
sum therein mentioned, with interest for the 
same on a day therein named, and since past 
without any such payment having been made, 
by reason whereof the said term became ab- 
2. Money solutc : And WHEREAS the Same principal 

paid, and * *• 

term as- sum, and all interest due thereon, have been 

f i^ed to 

*"^^- since paid, and by an indenture bearing date 
on or about the day of , the residue of the 
said term in the said hereditaments was as- 
signed to the said T. Tope, in trust to attend 

3.Tni»- the inheritance : And whereas the said T. 

tee's 

agreement ToDc hath agreed, at the request of the said 

to assign '■ ^ ' X ^ 

ih^'s ^' ^^^> (P^-rty hereto) to assign the residue 

trustee. Qf ^he said term, so far as the same relates to 

the hereditaments hereby released, to the 

said T. Taylor, upon trust for the said B, 

Second Barnes, as hereinafter mentioned : Now this 

testatum, 

&c. INDENTURE WITNESSETH : SUfVa^ 60. XII, (tf) 

[Assignment, supra, 61. xjii.] 
Trustee's [Covenant by T. Tope, that he has done 

^OVI^n ATI t 

no act to incumber, 61.] In witaes&, &c. 

(«) Substituting, however, " mpursuGLTtce of this agreement ^^ for 
"iw consideration^** &c. 
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(1) C« Carr 18 again made a party, because she acts in two distinct 
capacities. 

(2) The strict legal effect of these words in a devise like the pre- 
senty is now suffered by the courts of law to be controlled by the 
nature of the trust ; — a strange (a), but established (6) anomaly. 

(3) The trustees are not required by the nature of the trust to 
take the whole legal fee, but only an estate during the life of the 
annuitant, to which, therefore, the antecedent limitation is restrained. 

(4) If the devise had been merely tp the trustees and their heirs, until 
the son attained twenty-one, and then to him, he would have 
taken a rested remainder, expectant on their estate, which would 
have been but a chattel interest, in consequence of its being bounded 
by fixed determinate limits, (c) And in the present instance it should 
seem dear, that the trustees would hot be held to take a base fee, 
det^nninable by a. shifting or executory devise in the son's, but 
either a chattel interest, or, at the most, an estate pur auter vie {d) ; 
that being all which the trust requires. Hence the son, on attaining 
twenty-one, took an equitable interest in possession, subject to the 
annuity, and a legal vested remainder expectant on the chattel real 
or descendible freehold of the trustees. 

(5) This statement is proper ; for it has been held that every will 
and every codicil must be separately attested by three witnesses (e) ; 
and though doubts have been breathed on this doctrine (/), the de- 
cisions which establish it have not been overruled. When, however, 
a codicil is written on the same sheet of paper with the will, the at- 
testation of the codicil, by three witnesses, establishes the will, 
though not duly attested. (^) 

(6) We have already seen, that if the annuity of J. Carr had 
been a legal rent-charge, this purpose could not have been effected 
by her releasing the purchased hereditaments only. 

(7) A good title could not be made without the concurrence of 
the trustees ; as they retain the legal estate during the life of the an- 
nuitant. 

(a) See 1 Eden, 119. at least when the trustees are held to take a chattel in- 
terest, (b) 1 Burr. 222. 3 T. Rep. 41. 16 Ves. 491. 

(c) 1 Bar. & Cresw. 721. 2 Brod. & Bing. 349. 

(d) Authority (vid. Warter y. Hutchinson, 1 Bar. & Cresw. 721. 5 Moore, 
143.) favours the former, but principle (the author respectfully sugg^ests) the 
latter conclusion ; as the same end (viz. the resting of the ulterior limitation) is 
attained by it, without any violence to the language of the instrument. This class 
of cases is stUl at sea, tormented by the conflict of old and narrow technicalities, 
with equitable principles, and social considerations. 

M Rep. temp. Holt. 742. (/) 2 Ves. J. 228. 3 Burr. R. 1775. 

(^) 16 Ves. 167. lVe8.&B.445. 

11 
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(8) Some gentlemen would add here {** but wliich hath not been 
assigned to her/') But we may omit this statement, for as the assign- 
ment completes the legal title of the dowress, and she has thereupon 
an actual estate (h), which is not releasable (as a right) to the ownor 
of the inheritance^ the fact which it expresses is evidently invoWed 
in the description of the subject matter — any right to dower. 

(9) The nominal consideration to the trustees is omitted for rea* 
sons above given, (i) 

(10) The reader will observe, that this descriptive expression is 
not repeated throughout ; as is usually done. For as its only use is 
to identify the individual, it seems ridiculous to adopt it, when by no 
possibility, the person to whom it is applied can be any other ^an 
the party to the instrument. 

(11) As the interest of the widow is a mere right, not an estate, 
this release operates by way of extinguishment. Had the dower 
been assigned to her, she could only have surrendeied. 

(12) To make as close an advance as possible to accuracy, we may 
throw in the word grant here, as more peculiarly applicable, not only 
to the vendor's vested remainder, but from its generic natnre> to the 
transfer of an equitable interest. 

(13) If G. Carr had taken, instead of a vested remainder, only 
an executory interest, this release would have operated by way oi 
extinguishment ; for a release by way of enlargement is precluded 
from passing such an interest for the same reason that a grant is. 

(14) This is the usual place for introducing the recitals relating to 
the term, when it is conveyed by the same instrument with the inhe- 
ritance. When the term to be assigned is a satisfied term, it would 
be considered inartificial to introduce them among the recitals which 
respect the title of the inheritance. 

(A) Gib. Ten. 26. (0 , Sap. 90. (4.) 
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PRECEDENT VII. 

TO USES, etc: by TEN^AlJTS IN" COMMON, WITH A 
DECLARATION OF THE USES OF A FINE, IN 
WHICH AN ANNUITANT CONCURS'; AND WITH 
THE SURRENDER OF A MORTGAGE TERM (1), 
COMPRISING OTHER PROPERTY OF THE VEN- 
DORS. 

This indenture, &c. 

L Parties. Between M. Mason, of, &c. and M. his 

wife, and H. Hoare, of, &c. and H. his wife, 

of the first part, E. Emmet, of, &c. of the 

second part, J. Jacobs, of, See. and E. his 

wife, of the third part, T. Tucker, of, &c. of 

the fourth part (2), F. Farwell, of, &c. of the 

fifth part, and B, Bowles, of, &c. of the sixth 

u.Rcci- part : Whereas, by an indenture (3), bear* 

1. Appoint- ing date on, &c. beinsf, so far as the same is 

mencand o , ' &> 

release, grounded ou a bargain and sale bearing date 
the day next before the day of the date of 
the same indenture, a release of the heredi- 
taments hereinafter described (4), and made 
between E« Eales, of the one part, and 
J. Jacobs, since deceased, of the other 
part, for the valuable considerations there- 
in expressed, the same hereditaments were 
appointed and released respectively to, and 
to the use of the said J. Jacobs, and his 
heirs. 

2^«^^ [Mortgage of (among others) the said here- 

years. 

H 2 
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ditaments for 1000 years, from J. Jacobs to 
J. Jones, tU supra, 53.] (6) 
3.Mort. And whereas, the said J. Jones duly 
made and published his last will, in writ- 
ing (6), bearing date on, Sec, and appointed 
the said £. Emmet and P, Page executors 
thereof, who duly proved the same in the 

4. Death of court of , ou the dayof (7) : And wheeeas 
ezecaton. the Said P. Page died on the day of : 

5. Mort- And WHEREAS the said J. Jacobs, deceased, 
^ by his last will, bearing date on the day of 

, and duly executed and attested, devised 
the hereditaments hereafter described to the 
said M. Mason and H. Hoare, and their 
heirs, equally (8) between them ; but subject 
to a rent-charge, of £ to the the said £. 
Jacobs, during her life. 

6.Deat]i. [Death of testator, and probate, ut su- 
pra, 88. 2.] 

7. Con- Contract for sale by M. Mason, and H. 
Hoare, to F. Farwell, ut supra, 18,] 

a Mort- And whereas the said principal sum of 

^dfl^ £ , with the sum of £ for " an arrear of" 
interest in respect thereof^ up to the date of 
these presents, faking the aggregate sum of 
£ , is now due to the said £. Emmet, ^' as 
such surviving executor, as aforesaid," to 

AgM. whom, therefore, it has been agreed between 
the said parties hereto, that the purchase 
money aforesaid shall be paid, in considera- 
tiop whereof he hath agreed to ccuicur herein. 



-/ « * i I 
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a Agrre- for thfe purpose hereafter mentioned : and the 

ment of ^ ^ ^ 

•nnuitant said J, Jacobs and E. his wife have also 

to concur 

inafincw Agreed, irespeotively, to concur herein^ and in 
a fine to be levied as hereafter mentioned, in 
order to extinguii^ the aforesaid rent-charge, 
and generally it hath been agreed, that the 
said purchased hereditaments shall be con- 
veyed to the said F. Far well to the uses here- 
in, xe^ta- after appearing : Now TfilS INDENTURE WIT- 
. NESSETH, that in pursuance of . the said 
agreement) and in consideration of the sum 
" of • £ of sterling money to the. said E. Em- 
ptyrtent met, ** as such surviving executor as afore- 

of the pur- 

• chajfe mp* gaid," paid by the said F, Farwell, at the 

neytoihe ' r j 

executor, ^equcst of the said M. Mason and H. Hoare, 
'• ' immediately before the- execution of these 
presents, in part satisfaction of the said prin- 
' cipdl money and interest* the receipt of w^ich 
said sum of £ the said £. Emmet doth 
hereby acknowledge, and release from the 
same the said F. Farwell, and also the said 
M. Mason and H« Hoare respectively ; and 
' the payment whereof, and that the same is in 

' full for the absolute purchase of the said he- 

reditaments hereinafter described* *' and the 
fee-^si<nple theieof," free from ^l incum- 
btanceSj the said M. Mason and H. Hoare 
ry: Of «. hereby admit* and from the same sum respec- 
J tively release the said F. Farwell; they, the 
i.Reieiit€ said M. Masen and H, Hoare, by these pre- 
Mfti>geacBt.'sents t>^ KZJUi^Asu^ and tibe^ ^id £• Emmet* 
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as such surviving executor as aforesaid, to 
the intent to merge the aforesaid term of 1000 
years, at the request of the said M« Mason 
and H. Hoare, by these presents doth sub- 
9.sumii- RENDER, and the said J. Jacobs and £. his 

dfr* 

wife, to the intent to extinguish the said rent- 
charge of £ , devised to the said E. Jacobs 
3.KcicfiM as aforesaid y by these presents do release 
iriiUh* ' unto the said F. Farwell. [Reference to the 
bargain and sale — the bargainors, M. Mason 
and H. Hoare, supra, 18 — 69.] and to his 
heirs. [Parcels.] [Appurtenances, ut su- 
pra, 19.] Deeds, ibid.] 
v. Hftbciw- [Habetidum to F. Farwell, in fee to uses for 

barring dower, ut supra, 19, 20.] 
VI. Rod- And whereas in further performance of 
wkxiOMr- the aforesaid agreement, the said M. Mason 
of « fine, and M. his wife, H. Hoare and H. his wrife, 
and J. Jacobs and E. his wife, have, on the 
day of the date of these presents, respectively 
acknowledged one fine sur conuzance de 
droit come ceo to be levied unto the said 
T. Tucker of (among other hereditaments) 
the hereditaments hereinbefore described (9), 
and the said fine is intended to be perfected 
with all convenient speed, and entered upon 
record in his Majesty's court of common 
pleas at Westminster, and to be proclaim- 
ed (10) according to the statutes in that 
vii.Fur- behalf: Now this indenture further 

iher testa- 
torn. WITNESSETH, that for the considerations 
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aforesaid, the said M. Mason and M. his 
wife, H. Hoare and H. His wife (11), and 
!• Jacobs and E. his wife, according to their 
respective interests, do hereby declare, and 
the said T. Tucker doth hereby admit, that 
the said fine, ^^ so acknowledged and to be 
levied as aforesaid," is intended to include, 
among other hereditaments, the heredita- 
ments hereinbefore described, to enure to the 

Dedara- uscs hereinbefore limited, and in confirma- 
tion of the 

uses of the tion (12) of the insurance hereinbefore made, 

fine. ^ ^ ^ 

and to the intent, so far as respects the 
• The said M. Mason * and H. Hoare,* to extin- 

wives, , , ,' 

guish their respective rights to dower in th^ 
said^ hereditaments, and as to the said J. 
Jacobs and E. his wife, to extinguish the 
rent-charge so devised to the said E. Jacobs 
as aforesaid. 
vuLCo- rCovenant by E. Emmet with F. Farwell, 

Tenants. *- ** 

1. By that he has done no act to incumber, swpra^ 

mort- r»l 1 

gagee. Ol.J 

2. By an- And the Said J. Jacobs doth hereby, for 
hosband. himsclf and his heirs, covenant with the 

said F. Farwell, his appointees, heirs, and 
assigns, that they the said J. Jacobs and 
his said wife have not, nor has either of 
them, made, done, or suffered, any thing 
whereby the said hereditaments, or any part 
thereof, can remain in any manner subject 
to the said rent-charge of /. or any ar- 
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X For. the rears thereof: And each of them, the said 
miduni. M. Mason and H. Hoare> to the value of 
one undivided moiety only of the said here- 
ditaments hereinbefore described, doth here- 
by, for himself and his heirs, covenant with 
the said F. Farwell, his appointees, heirs^ 
and assigns, that notwithstanding any thing 
made, done, or suffered, by the said M. 
Mason, or H. Hoare, or the said £. Emmet, 
J. Jones, deceased, J. Jacobs, party hereto, 
or E. his wife, or by the said J. Jacobs, de- 
ceased, except as hereinafter is excepted, 

tliey the said M. Mason and H. Hoare now 
have, &c. [vid. supra, 20. and 94 — 5.] In 
witness, &c. 



(1) Another precedent of a surrender in the same instrument with 
the rolouse is given, because it may with propriety assume the fol- 
lowing form, in which it is apparently embodied with the conveyance 
of the fee. It is within my design to instance those varieties which 
arise from the taste of the draftsman, as v^ell as those which are 
prochiccd by dilferent combinations of circumstances. 

(2) It is usual to make the conuzeeof a fine, and the demandant 
in a recovery, parties to the conveyance in which the uses are de- 
clared. Of course, however, it is not necessary, even when the uses 
of the deed depend on their seisin ; for that is vested in them as 
the result of those fictitious suits in which they are the plaintiffs. 

(3) Conveyancers of modern times advise us. in recitals not to 
predicate the nature of the assurance, but to leave it* operation to 
be inferred from its form ; with the exception, however,, of a lease 
and release. 

(4) Partly for the reason given in a preceding note, partly from 
its intrinsic inaccuracy, I object to the usual mode of reciting a 
lease and release when the latter assurance is subordinate and 
auxiliary to an appointment in the same instrument. In the ab- 
sence of proof to the contrary, it must be assumed that the ap-> 
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pointment is valid ; and, if so, the release by way of further aflsumnce 
is not called into action ; and in effect, therefore, is not a release; 
On the same assumption the bargain and sale is likewise precluded 
from operation. How incorrect it is, therefore, to affirm that the 
estate was assured by indentures ofleasey release ^ and appointmenty 
is abundantly clear. 

Another mode of giving this recital, and far more accurate than 
the last mentioned one, is to shew that the lease is in one instru- 
ment, and the release and appointment in another-^ thus, '^ whereas 
by indenture of lease, and indenture of release and appointment." It 
is here observable, that as an indenture may operate sinraltaneously 
as a release and assignment^ by the different assurances respectively 
referring to their appropriate interests, the principle on which this 
form of recital is objected to in respect to appointment Sy is inap- 
plii^able to assignments. 

(5) With, however, this addition in the proviso for cesser, — vir. 
** on payment by the said J. Jacobs, his heirs, executors, adminis- 
trators, or assigns, unto the said J. Jones, his executors, adminis- 
trators, or assigns ; because both the mortgagor and mortgagee are 
in the present instance dead. 

(6) It is usual to add these words (in writing) in reciting a ^vill 
of realty ; but I have rejected them from thence, as being neces- 
sarily involved in the simple affirmation of a will; for a testamentary 
act is, in respect to freeholds, a total nullity, both at law and in 
equity, unless it is not only in writing, but attended by particular 
solemnities. But this reason is inapplicable to a will of cAa/^^/^, 
which, still depending on the doctrines of the civil law, may be 
either written or nuncupative. 

(7) As an administration or probate is void (and by consequence 
the title of a term which depends on it bad] , if the court it is ob- 
tained from has no jurisdiction, it has become a common, and 
certainly a proper practice with conveyancers, to require the wfll 
to be proved, or the letters granted by the prerogative coiut, not 
only when there is reason to suspect that there are bond notaMlia 
in different dioceses (a), but when, from tlie lapse of time, or from 
other causes, the vendor is unable to preclude, by satisfactory evi- 
dence, the danger of resorting to an inferior court. The metropolitan 
courts are generally styled, " the Prerogative Court of the Arch- 
bishop q/* [Canterbury, or York]. 



(a) See the doctrine of the ecclesiastical law with respect to bond uotabiUa^ 
4 Bum, E. L. tit. Probate. 
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(8) It was long since held, that the words ''equally to be di* 
vided/' would make a tenancy m common in a will (b) , and^ in- 
deed, they have been detennined to produce the same effect in a 
conyeyance to uses, (c) It is now setded that the word ** equdUyr 
alone, does in a will make a tenancy in common, {d) In conse* 
quence of the feudal policy which gave construction a leaning m 
favour of jovnt-teTumcies, having ceased to operate, and that 
species of modification being for several reasons, but more espedalij 
on account of the jus accrescendiy or right of survivorship, less 
responsive to the wants, and less agreeable to the ideas of modem 
times, than a tenancy in common, the courts have struggled with^ 
and, indeed, subverted the ancient principle, so far as to exclude it 
firom devises. 

(9) In a declaration of the uses of either a fine or recovery, the 
lands ought to be described with much minuteness and accuracy, as 
that description usually guides the jury. 

(10) It may be observed, that although a fine is now, as a matter 
of course, levied with proclamations, they are not essential to the 
efficient transfer of the estate of a married woman, (e) 

(11) The rules with respect to a direction or declaration of uses 
by baron and feme, are peculiar and deserving attention. It is 
true, generally, that a coincidence in their declarations is requisite 
to their validity {f) : but this rule is qualified by a distinction 
between the estate and the land; a disagreement in the former, 
though partial only, being fatal; in the latter, vitiating the dis- 
position of so much of the subject matter (so to express myself), as 
the disagreement comprises, (g) On this distinction another has 
been grafted. It has been contended, that the disagreement in the 
former case is fatal, only when it relates to the first uses declared (A), 
as those are the support of the rest ; and by consequence, when 
void, necessarily draw them likewise to the ground. This argu- 
ment is plausible ; but it would not be completely tenable, had the 
principle on which it founds itself been that to which it is correctly 
referrible. For admitting the true ground of invalidating 'the con- 
flicting declarations of baron and feme to be the privation of the 
support of the ulterior uses, still it would apply only to those cases 
in which they were dependent on the prior estate as remainders^ 



(b) 3 Rep. 39. 1 Vent. 21&— 227. (c) 2 Ves. 252. 3 Atk. 734. 

\d) Cro. Eliz. 695. IVem. 32. Cowp. 657. 

W 5 Cruise, Dig. 207. 2 Ed. (/) 2 Rep. 58. a. Dyer, 146. b. 

{g) 2 Co. 57, 58. Moofi 196. [h) 1 Prest. Conv. 314. 
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and could, from the mode of linutaticmy enure in no other way. 
For if they could take effect as future uses, then, as they would be 
independent of the anterior limitations, no reason can be deduced 
from this principle for making their annihilation consequent on that 
of the preceding uses. But it is believed the authorities do not 
warrant the idea of the subsequent uses failing from their inextricable 
connection with the prior. The cause seems to be, that one use is 
the consideration of the other ; and that by the disagreement of the 
declarations, such consideration fails, (i) 

(12) It is material for the student to observe, that the fine, when 
levied, will enure only by way of confirmation ; making that a 
good and unavoidable estate in the purchaser, which would other- 
wise be d^easible, at least, in part, by the married women, should 
they survive their husbands ; for if the seisin passed to the conuzes. 
instead of to the purchaser, the covenants would be entered into 
with the wrong person. 
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by an executor, as the donee of a naked 
authority (1) in a will defectively ex- 
ecuted, with the concurrence of the 
heir and intended cestuique trusts of 
the purchase money. 

This indenture, &c. 
L Parties, between S. Simpson, of, &c. of the first 
part, M. Matthews, of, &c. of the second part, 
H. Harris, of, &c. widow of the third part, 
B. Bird, of, &c. of the fourth part, and L. 

(0 See Sugd. Gilb. U8e8,4L n. 3. 
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If. Red- Lloyd, of, &c: of the fifth part: Whereas 
J. Simpson, late of , &c. behig^ seised 

in absolute fee-simple by purchase^ for a 
valuable consideration, of the hereditaments 
hereinafter described, died on the day 

1. WU1. of , leaving an instrument in writing, 

purporting to be his last will, and bearing 

Being a date ou the day , whereby he de- 

nuyith vised the said hereditaments to his then wife, 

a direction 

^^^^ L. Simpson, for her life, and after her death 
^^2i directed his executor to sell the same, either 
for*ufe?' ^y public auction or private contract, for the 
best price that could be obtained for the 
same, and to divide such sum equally among 
such of his children as should be then living ; 
and the said testator appointed the said M. 
Matthews executor of his said will, who 
duly proved the same, on the day 

LtiJdy ^^ ' ^^ ^^^ ^^"^ ^f : And 

•wcuted. WHEREAS, by rcasou of the said will being 

executed in the presence of two witnesses 
only, the said hereditaments have descended 
to the said S. Simpson, the eldest son of 
the said testator, but he being desirous of 
effectuating the intention of his said Either, 
A^re€^ hath agreed, ks heir at law distinctly, 
'Oeiiear. to concur in the conveyance of the said 
hereditaments in the nfianner hereinafter 
'3. Death appearing (2): And whereas the said 
•fo^iife, L. Simpson enjoyed the said heredita- 
ments during her life, and died in the month 



% 
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lomng of, &c. leaving the said S. Simpson and H. 
Harris, the children of the said testator, her 

4.am. surviving : And whereas the said M. Mat- 

tbeexh thews, as such executor as aforesaid, with 
the concurrence of the said S. Simpson as 
heir at law as aforesaid, and of him and 
llie said H. Harris as such cestuique trusts 
of the said purchase money as aforesaid, 
shortly smce contracted with the said B. Bird 
for the sale of the aforesaid hereditaments as 
hereinafter mentioned, for the price of £ , 
*^ to be conveyed to the said B. Bkd in the 

IH; Testft. mann^ hereinafter appearing:*' Now this 
INDENTURE WITNESSETH, that iu pursuaucc 

Piymtat of the Said agreement, and m consideration 

to the ^ Of i_ 

>*BcuiQr, of the sum of £ of sterlmg money to the 
said M. Matthews, as such executor as afore- 
said, by the direction of the said S, Simpson 
. ^ / (as such heir at law as aforesaid), and also 
of the said S. Simpson and H. Harris (as 
V : such cestuique trusts as aforesaid), paid by 
iv... . . the said B. Bird, immediately beforie the exe- 
« • cution of these presents, in full for the ab- 

:. . . solute purchase of the said hereditaments 
hereinafter desci^ibed, ^' and the fee-simple 
/J - thereor' free from all incumbrances (except 
; / the land-tax), the receipt of which said sum 

of £ the said M. Matthews doth hereby 
; acknowledge, and the payment whereof to 
..him, they the s^d S* Simpson and H. Harris, 



f: 
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** the former as such heir at law, and both of 
them as such cestuique trusts as aforesaid/' 
do hereby admit, and from the same sum, 
they and the said M. Matthews do hereby 
release the said B. Bird, he the said S. 
Simpson, as such heir at law as aforesaid, 
and also as one of the cestuique trusts under 

IV. Ope- the hereinbefore recited will, by these pre- 

rattrepart. "^ *■ 

I. Reieue. sei^ts DOTH RELEASE, and the ssid M. Mat- 
thews, as such executor as aforesaid, and in 
exercise of the power contained in the same 

2. Bamin will, by thcSC prCSCUtS DOTH BARGAIN AND 

SELL (3), and the said H. Harris, as such 

other cestuique trust as aforesaid, by these 

3. Con- presents doth confirm unto the said B. 

' Bird (in his, &c. [supra, 18, the bargainor 

8. Simpson, alone] )• 

And his heirs [Parcels.'] [Appurtenances, 

19.] [Deeds, 19.] Habendum to B. Bird 

in fee [vid. sup. 80. vi.] 

Corenant And cach of them, the said S. Simpson 

heir and and M. Matthcws, as such heir at law and 

executors. 

executors respectively as aforesaid, &c. [se- 
verally covenant that they have done no act 
to incumber, 60. ix.] 

V. By the And each of them, the said S. Simpson 

cestuique . 

trusts, and H. Harris (4), as such intended cestuique 
trusts as aforesaid, severally, from the other 
of them, and as concerning only his and her 
own acts and defaults, and those of the said 
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J. Simpson, deceased, and to the extent 
only of his and her share or intended shares 
in the said purchase money under the here- 
inbefore recited will, doth hereby for himself 
and herself, and his and her heirs, covenant 
with the said B. Bird, his heirs and assigns, 
in manner following, — that is to say, 
lusual covenants cjctending to the acts of the 
granting parties and testator (ut sup. 94, 95. 
as connected with 20, 21.), ^that they the 
said S. S. Sfc. or one of them^ now have or 
hath in themselves, himself or herself a 
good right, Sgc. vid. sup. 60.] In witness, 
&c. 

(1) A naked authority, or as it more usually called, a power 
simply collateral, has been, after some critical remarks on Lord 
Hale's definition (a), defined by Mr. Sugden, to be a power to a 
person not having an interest in the Lands, and to whom no estate is 
grven^ to dispose of or charge the estate in favour of some other 
person. (6) Hence a devise that the executors of testator shall 
sell his lands, exemplifies such a power. Its peculiar character- ^ 
istic is, that unlike other powers it cannot be extinguished either by 
the donee or any other person ; but continues to subsist notwith- 
standing a fine, feoffment, or release, (c) 

(2) In a transaction circumstanced like this, the concurrence of 
the heir is the one pomt to be regarded^ as a will defectively ex- 
ecuted, is, in fact, as to the realty, no will, (d) Even in equity it 
cannot be medium of putting the heir to his election (e), except in 
one case, and that (which has been at once generally disapproved 
of, and always acted on (f) ) is, where a personal legacy is given to 
the heir with an express condition annexed to it ; — be must make 
good the devise of the realty, or give up his legacy, (g) 

(a) Hard. 415. (») Powers, 48. 4 Ed. 

(c) Co. Utt.237.a.265.b. 

id) 2 Ves. J. 666. 7 Ibid. 372. 8 Ibid. 492. (e) Ibid. 

(/) 8 Ves. J. 481—492, W Boughton v. Boughton, 2 Ves. 12. 
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(3) The identity of the operative words in a bargain and sale by 
executors under a naked authority with the operative words in the 
bargain and sale of a use, renders it proper to caution the student 
against confounding these instruments. They have no resemblance, 
though they bear the same name. For besides that the former is 
the execution of a power, it passes the common-law estate. Hence 
two consequences fdlow, ^- first, that uses may be dedaxed in it 
to third persons ; — secondly, that it does not require enrolment. 
It is, however, believed, that where the bargain and sale under the 
naked power in a will is to pass lands in possession, it need not 
be attended with livery of seisin ; for though the language of Lit- 
tleton is, that '* the executors may sell the tenements x so devised 
to them, and put out the heir, and thereof make a feoffment, alien- 
ation, and estate, by deed or without deed, to them to whom the 
sale is made (h) ;" and Lord Coke*s conunentary on it seems to priD- 
ceed on the supposition <^ the necessity of afeoffmeni: — in ob- 
serving on the words in italics, his Lordship says, " and therefore if 
by the custom a man devises that a reversion or other thing that 
lies in grant shall be sold by the executois, they may sdl the same 
without deed : for the vendee shall be in by the devisor, and not 
by the executors." (t) The authority for this position is 19 H. 6. 
which it is proper to mention, because Lord Ck>ke previously re- 
marks, *^ &at what * in Littl^on's' time a man mi^t do by custom, 
he may do by the statutes of 32 and 34 H. 8. generally." And it 
would be an unaccountable anomaly if an instrument with livery 
were required when the lands are in possession, while an ' in- 
strument may be made without that which is the compensatory or 
substitutive ceremony, — viz, sealing and delivery when they are in 
remainder or reversion. 

(4) Persons entitled to the money arising fnxn the sale must 
enter into the usual covenants for the title (k), except when such 
money is to be first applied in payment of debts (/), which are un- 
paid at the time of the sale, (m) 

ik) Utt. 1. 169. (0 1 Inst 113. a. 

{k) 3 Atk. 264. (/) 3 Ves. 233. 504. 

(m) llie fvoMfi of the exception endently requires this q^ialificatk^ 



^ 
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PRECEDENT IX. 

to USES, ETC. IN WHICH THE ORlGlKAt VENDOR 

and a mortgagee in fee concur with ta 
sub-vendor; — -a rent-charge and an ex- 

, X - 

ECUTORY interest are released, and THE 

uses of a fine declared. 

I'his indenture, &c* 

L Parties. Between R. Rogers, of, &c. of the first 
part> H. Hughes, of, &c»; and M. his- wife of 
the second part, J. Jones, of; &c. of the third 
part, widow, W. Hughes, of, &c. of the fpurth 
, j)art, R. Rumsey, of, &c. of the fifth part, S. 
Shelley, of, &c. of the sixth part, P. Plowdeii, 
of, &c. of the seventh part, and N,. Newland, 
of, &c. of the eighth part. ■ 

n. Red- [Lease and release in fee to W. tlughes^ de^ 

1. Lease ceosed. With tises to bar dower, ut supntv 52. but 

and release * 

toufees. fffith a power of appomfmenty not m^ by deed, 
but " by his last will or testament, or any co- 
dicil or codicils thereto, to be severally s^ed 
and published as therein mentioned.'*] (1) ■" 

2. Mort- [Mortgage in fee by lease and release (2), 

from W. Hughes to R. Rogers, ut supra, 53.] 

3. wm. And whereas the said W. Hughes by his 

last will, bearing date on, &c., and duly exe- 
cuted and attested " in the presence of three 
witnesses, as required by law, for passing 
real estates, and also as required by the 
power contained in the hereinbefore first re- 
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Deyiae in citcd indenture of release (3)," did devise all 
his lands and (among them) the heredita- 
ments hereinafter described, to the said H. 
Subject to Hughes and hi^ heirs, but subject to a rent- 
charge, charge of £ , to the testator's daughter, 
the said J. Jones (4), and to the payment of 
legacies of £ to each of the said testator's 
children, on their respectively attaining the 
andexecu- agc of twcnty-Que y^^rs, and as therein men- 

tory dc' 

Tiae. ^ned ; and if it should happen that the said 
H, Hughes should di^ unmarried, or, being 
married, without lea/ving lawfiil issue before 
the tim^ appointed for the payi^ept of the le- 
gacies aforesaid^ thea the said testator devised 
hia said land9 to his son, the said. W, Hughes, 
(party hereto) ?md his heirs (6), but subject to 

4.codicU. the payments gibresaid: And whejij^as the 
said testator, by (6) a codieil added to hia 
md will, bearing date, &o„ and likewise duly 
executed wd attested ^' for pa«ipiQg real es- 
tate^, aftd aecording to the power 2rfbresaid," 

^rfqu- whereby he revoked the devise of the said 

tion and i • • i 

new de- xexkX^mfge ef t30« lt^d gave to msi said wife 
a rent Qf ^40, charged upon the same here- 
ditaments^ in like mwner, fud ^c^firmed his 
said will in all other respects. 

&. i^efijth [Deatfh qf testator, and pro^te qf his will 

2k, *c,' andQOdicil, ut wpra, ^.] 

$. Ume And wh:^9£A$9 ^ome of the afofei^aid lega- 

legacies 

^ paid, cies have been fully paid, but others of them 
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cannot now be paid, on account of the mino- 
rity of several of the said legatees. 

7. Money [Thoi the original sum of, £fc. with the fur- 

. ther sum of, Sfc. remain due, supra, 56.] 

8. Con. And whereas the said H. Hughes, some 
sale. time since, contracted with the said S. Shel- 
ley, for the sale of the hereditaments herein- 
after described, free from all incumbrances, 
for the sum of £4000, but no conveyance has 
been made in performance of the said con- 

9. Sub- tract: And whereas the said S. Shelley 
hath since contracted (7) with the said P. 
Plowden, for the sale of the same heredita- 
ments, free from all incumbrances, (except as 
hereinafter mentioned), for the sum of £4080, 
and the said H. Hughes hath consented to 
convey them to the said P. Plowden in the 
manner hereinafter appearing, in performance 
10. Agffvf i^ the same contract: And Ivhereas it has 
mon««- beea agreed that the said segregate sum of 
£500, due fo the said R. Beyers as aforesaid, 
shall be paid to him out of the said sum of 
£4080, the purchase mK>ney agreed to be 
given by the said S. Shelley as aforesaid, in 
consideration whereof the said R. Rogers 
hath agreed to convey the said hereditaments 
1 1. With in the manner hereinafter appearing: And 
oftiierent- WHEREAS the Said J. Jouos hath screed to 
release the said hereditadQfteikt» from - the said 
lawibb rent^charge of £ : Ane^ whereas the 
torrderi- said H. Haghes is married^ and has children, 

i2 
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in consideration whereof the said W. Hughes 

hath agreed to concur in these presents, and 

in a fine sar conuzance de droit come ceo of the 

said hereditaments, for the purpose, and in 

13. with the manner hereinafter appearing : And 

chaser for WHEREAS, thc Other lauds devised in the be- 
an indem- 
nitor a- fore recited will, exclusive of those which are 

ffainst the 

tegacies. hereinafter described, are of ample value for 
payment of the said unpaid legacies, and, 
therefore, the said P. Plowden has agreed to 
accept an indemnity out of such lands against 
the same legacies, to be given immediately 

ni.Testa- after the execution of these presents: Now 

turn. *■ 

THIS INDENTURE WITNESSETH, that in per- 
formance of the recited agreement, and in 
consideration of the said sum of £500 of ster- 
Pkyment ling moucy (part of the said first mentioned 
mortgage- purchase-monev of £4000), to the said R. Ro- 

money. ^ j ^ 

gers, paid by the said P. Plowden, immedi- 
ately before the execution of these presents, 
by the direction of the said H. Hughes and 
S. Shelley, respectively, in discharge of all 
principal money and interest due to him as 
aforesaid, the receipt of which said sum the 
said R. Rogers doth hereby acknowledge, 
and therefrom release the said P. Plowden, 
and also the said H. Hughes and S. Shelley, 
and also in consideration of the sum of £3500 
of sterling money, residue of the said first 
Of the on- mentioned purchase money, to the said H. 

ginal pur- , _J' 

chase mo- Hughcs paid by the said P. Plowden at the 



[PR£C. IX. Release. 117 

time aforesaid, by the direction of the said S. 
Shelley, making with the said sum of £600 
the aggregate sum of £4000, the consider- 
ation in the first recited contract, the receipt 
of which said sum of £3500, and the payment 
of which said sum of £500 to the said R. 
Rogers as aforesaid, the said H. Hughes doth 
hereby acknowledge, and from both of them 
respectively doth release the said S. Shelley 

Of tbe re- and P. Plowdcu ; and also in consideration of 
the further sum of £80 of sterling money to 
the said S. Shelley, at the time aforesaid, 
paid by the said P. Plowden, making, with 
the said sum of £4000, the aggregate sum of 
£4080, the fiill consideration agreed to be 
given 'by the said P. Plowden, for the pur- 
chase of tbe said hereditaments, and the fee- 
simple thereof, free from all incumbrances 
(except as hereinafter mentioned), the receipt 
of which said sum of £80, and also the pay- 
ment of the said sum of £4000 as aforesaid, 
the said S. Shelley doth hereby adcnowledge, 
and from both of them respectively doth 

IV. Opera- hereby release the said P. Plowden, he, the 

live part. 

said R. Rogers, as such mortgagee as afore- 
said, at the request of the said H. Hughes, 
i.CoBvey. and with the approbation of the said S. Shel- 

anceof the 

SiBgaioe^ ley, by these presents doth release, and 

the said J. Jones; to the intent to extinguish 

2. Release his aforcsaid rcnt-charge of £40, by thcse pre- 

of the \ 

>?*- sents DotH REiiiASE, and the said W. 

charge^ 



% 
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3w Of the Hughes, to the intent to extinguish his exe- 

execatory 

mterest. cutoiy interest under the hereinbefore recited 

will, by these presents doth release (8), 

4.Cpiifir. and the said H. Hughes and S. Shelley by 

aod re- these presents do respectively release 

lease. ^ r j 

AND CONFIRM unto the said P. Plowden, 
[bargain a^id salt between R. Rogers and H. 
HugheSy of the one part, and P. Plowden, of 
the other part, 18.] and his heirs. [Parcels J] 
[Appurtenances, 19.] [Deeds, 19.] [Haben- 
dum to P. Plowden, in fee to uses, to prevent 
dower, ut supra, 19.] 
v^Reci- j^j^D WHEREAS, in fiirthcr perfcurmance of 

1. Fine le- the above recited agreement, and for the con- 
ned. ^ 

siderations hereinbefore expressed, the said 
H. Hughes and M. his wife have, in or as of 
term last, levied to the said R. Rumsey, and 
bis heirs, a fine sur conuzance de droit come 
ceo of (inter alia) the hereditaments hereinbe- 
fore released, by the description therein con- 

2. No uMs tained : And whereas no uses have been 

declared. 

declared of the said fine so far as relates to 
the hereditaments hereby released, *' and the 
said R. Rumsey hath agreed, at the re- 
quest of the said H. Hughes^ and his said 
wife, to concur with them in these presents, 
VI. Fvt' to declare the uses of the said fine." Now, 

ther testa- 

tam. THEREFORE, THIS INDENTURE FURTHER 

WITNESSETH, that it is hereby declared by 
Deciara- the Said parties to these presents, so far as 

tionofthe '^ . . ^ 

use of the they are respectively interested in the pre- 
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mises, and particularly by the said H. Hughes 

and his said wife, *' and the said R. Rum- 

sey (9)," that the saidfine,&c. utmp. 103. vii.] 

Covenant [Covenant by R.Rogers, J. Jones, W* Hughes, 

gagee,&G. " and R. Rumsey,'' with P. Plowden, that they 

have done no act to incumber, sup. 60. ix.] 

jjovtmatits And each of them, the said H. Hug^hes and 

for the ti- ° 

**e. S, Shelley, for himself and his heirs, doth 
hereby covenant with the said P. Plowden, 
his heirs, appointees, and assigns, in man- 
ner following, that is to say, that notwith- 
standing any tbing made, done, or suffered, 
by the said R. Rogers, H. Hughes and M. 
his wife, S. Shelley, J. Jones, and W. 
Hughes, party hereto, or by any of them, or 
by the said W. Hughes, deceased, they the 
said granting parties^ some or one of them 
have or hath, good right, &c. [20-*-^0. But 
add to the general form of the covenant for 
freedom from incumbrances, particularly from 
all the legacies hereinbefore referred to, 
or so many or such parts thereof as now re- 
main unpaid(lO), but excepting from the cove- 
nant the land-tax, or annual sum of £ , pay- 
able in respect of the said hereditaments.] (1 1) 
In witness, &c. 

(1) This part of the power may, however, be omitted from the re- 
cital with propriety, even when the will of the donee expressly ad- 
verts to it, 9rben it is perfectly clear that the will operates on the 
seisin. And in conformity to the principle established in Sir Edward 
Clere's case (a), that a general disposition will not dispose of what 

(a) 6 Rep. 17. b. Cro. Eliz. 877. Cro. Jac. 31. 
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tke ptrtj has oakj a pomer over, wakm it it wjfciB a if y to waidafy the 
wordii of the dispoeitioa ; a power has been held to be ezecated under 
a will, only in those cases where the words of the will cannot be 
SBtisfied without its operating as an appointaenty or wfacse there it 
tone description of, or allusion to, the property which is the sobicct 
of the power. (6) But the mere allusion to the power, as is the 
will presently recited, does not convert the devise to an appointment. 
It may be observed here, that it has been recently hdd, that the 
will of the donee of a power devising freeholds and copyholds^ with* 
out any reference to the power, may, as to the freeholds, be a devue, 
if capable of ennring as such, and as to the copyholda be an ap- 
pointment, if incapable of passing them in any oUkt waj.(c) 

(2) If a person holding und^ the ordinary limitations of a modem 
purchase deed, mortgages, as in the present instance, by lease and 
release, instead of by appointment and rdease, the efiect is neady 
the same, as there the power would, at-ieast^ be eThansled by a legid 
execution ; whereas, here it is virtually extinguished at Imm by the 
alienation of the whole estate to which it was annexed, (d) This 
circumstance deprives the words in inverted conMnas of the iilightfrt 
importance. 

(3) I have observed in the preceding note, that such an aUnsion 
to the power cannot give to the Will the (^leration of an appointr 
Rient : for when made in this manner, it is evidently not a manifea- 
talion of intent to produce that effect, but only to guard against the 
instrument's being invalid, from the possibility of its being construed 
an appointment. 

(4) In a late case, in which a testator devised to his wife for life, re- 
mainder to his sons in fee, '' but subject to and charged with the 
payment of a yearly rent or sum" to A. for life ; it was most pre- 
posterously contended, that because the will gave no power of dis- 
tress, it was a mere personal charge, and not a rent-seek, distrainar 
ble for under 4 G. 2. c. 28. ; but it was, of course, held a direct 
charge on the land, {e) 

(5) The limitation to W. Hughes is an executory devise, for it 
must enure either as such or as a remainder, and it cannot be the 
latter, because as the words introducing it are not expressive of a 



(b) 2 Bro. R. 207. 3 Yes, 467. 7 Vcs. 391., very stronglj cocfirmed by tiw 
late case of Dean d. Nowell v. Roake, ^in error) 5 Bar. & Crea. 720. 

(c) Levis T. Llewellyn, 1 Turner, 104., grounding itself on Standen v. Stamden, 

2 Ves. J. 589. 

(U) 3 Vin. Abr. 432, pL 10. . (e) Battery v. Robinson, 3 Bingh. 392. 
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general failure of issue, but of a failure of issue before a particular 
event, yiz* the payment of the legacies, the previous limitation to H. 
Hughes and his heirs is not diminished to an estate tail, {f) And 
it is a valid executory devise, because the event on which it is limited 
to arise, is one which must happen, if at all, within the period allowed 
by the law for throwing property into that inalienable state (^), which 
is the invariable result of an executory devise (h), except when the an- 
tecedent limitation is an estate tail, {i) 

(6) The annexation of the codicil to the will has ceased to be a 
material circumstance. It was so formerly, because it was relied oa^ 
as being a mean of bringing down the will to its own date in the 
absence of a positive indication of intention, (k) But at the present 
day, a codicil has per se the same operation, without annexation that 
it once had with it. (Z) 

(7) The effect of a contract for sale by one who is himself a con- 
tractee for sale, is to make the sub-vendor a trustee of his equitable 
interest for the sub-vendee. Lord Eldon has thus explained^ this 
doctrine. " If G. & W. (the sub-vendors) sold the estate to A. B., 
he would have a right to insist that they should convey to him such 
title as they had. So insisting, he claims no more than they would 
be entitled to do, if they had not sold their equitable interest ; their 
vendee acquires the same right which they had, t. e. a right to call 
on the original vendor indemnifying them against all costs (m) for 
the use of their names, to enable them to execute the sub-contract 
by which they have undertaken to transfer their rights under the pri- 
mary contract." (n) Perhaps, therefore, we may consider that in this 
case strict principle has been relinquished, and that it somewhat 
breaks the analogy between the operation of a contract on an equif 
table interest, and that of a conveyance on legal estates. For if a 
person seised of a legal estate beneficially, contracts to sell, he ori* 
ginates an equitable interest in the vendee, and completely transfers 



( /) 2 Bos. & PuU. 324. 2 Bam. & Aid. 441. (g) For. 232. 

(A) Cro. Ja. 590. (0 1 Ld. Raym. 523. 1 Salk. 232. 

{k) Attorney General v. Downing, Axnb. 571. 

(/> Barnes v. Crowe, 1 Ves. J. 486. 4 Bro. R. 2. Piggott r. Waller, 7 Ves. 98. 
Goodtitle v. Meredith, 2 Maule & Selw. 5. 

(in) It is believed that his Lordship expressly said, what may, indeed, be in- 
ferred from the language of the report, that the second purchaser is bound to give 
the first an indemnity against any costs incurred in proceedings for his benefit^ 
without entering into a covenant for that purpose. 12 Feb. 1818. — MSS. 

{n) Wood V. Griffith, 1 Swanst. 56. The writer ha^ taken the liberty of a litde 
abridging his Lordship's language. * 
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the usufruct to fakn ; whereat, the efiect of a oo n trag t it, on gronods 
of general convenience, somewhat straitened when the vendor has 
nothing but the usufruct The conclusion adverted to is^ however, 
perfectly consistent with what equity has done m other cases ; for a 
contract by one who is & cestuique trust, or who has mortgagied in 
ie^f is in the same predicament with that of a sub-vendor ; and there 
has never been a doubt that a mortgagor or cestuique trudt is a trustee 
of his c(|uitable interest for the vendee. On the whole, however, we 
must consider the result as qualified and |>eculiar« For a contract 
by any one who has only an equitable interest, however that interest 
may arise, is clearly a complete revocation of a prior devise. 

(8) The release of W. Hughes operates by extinguishment. Vk^ 
executory interest, whether future use, executory devise (o), or coa- 
tingent remainder (p), is grantable by any common law assur- 
ance (7), or conveyance derived from the statute of uses, (r) The 
only mode of transferring it to a stranger or (who is in the same situa- 
tion) a person who has not a vested freehold estate in the premises is, 
by matter of record, which works an estoppel on the grantee, and 
those claiming under him^ On this point, however, there are some 
nice distinctions which we cannot here notice. {$) It suffices to 
observe, that the release by extinguishment, which, when made by 
one who has a mere right, cannot act without a freehold in the re* 
leasee {t), is the only conveyance by matter in pais^ which, in any 
shape, transfers an executory interest. 

(9) It is usual to make the conuzee. join in declaring the uses ; 
but in strictness of principle it is as absurd as it would be to make 
a feoffee or releasee to uses to do so. The practical object, how^ 
ever, is to preclude the possibility of a conclusion, that the fine 
was levied to the conuzee.as a beneficial taker. But his execution 
at the deed is as complete a negative of that presumption, as his 
expressly concurring in the declaration of the uses. 

(10) We may notice that these legacies are incumbrances, and 
affect the lands in the possession of the purchaser, because they 
are in the nature of specified or scheduled debts («) ; and 
when a person devises his lands charged with the payoaent of 
his debts, and they are specified, a purchaser or mortgagee is bound 



(•) 10 Rep. 50. 4 Rep. 66. b. 1 Inst. 266. a. ( p) Fearne, 366. 

\q) Ibid.. (r) Vid. 1 Sand. Uses, 108. 

{s) The author has endeavoured to define them in the Lssay on Remainders, 224. 

(/) Litt. 447. Co. Litt. 265. b. 266. b. {u) 2 Cha. Ca. 221. 
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to see to the application of his money, {v) But debts have a pri- 
ority to legacies. Hence a general charge of debts exempts a pur- 
chaser from any liability an account of the legacies, (w) 

(11) It is a common, but, I believe, unauthorised practice (or), for 
the original vendor alone to covenant for the title. 



PRECEDENT X. 

BY DEVISEES IN TRUST FOR SALE IN PURSUANCE 
OF A DECREE OF THE COURT OF CHANCERY. 

This Indenture made^ &c. 

i.p^ie«. between F. Furr, of, &c. and S. Stock, of, 
&c. of the one part, and V. Villers, of, &c. 

iJ.Reci- of the other part: Whereas, by indenture 
bearing date on the day of , 1808, 

1. Feoff- and made between M.Morse, Esq. of the 

fee. one part, and S. Stock, gentleman, since 
deceased, of the other part; and by livery 
of seisin (1), a memorandum whereof is in- 
dorsed on the same indenture, for the valua- 
ble considerations therein expressed, certain 
hereditaments hereinafter described were 
conveyed to and to the use of the said S. 

2. WW. Stock and his heirs: And whereas the 
said S. Stock, being seised as aforesaid, did. 



(v) Cha. Repw 81. C«') Amb. 188. 

{x) The ground of it is, that the liability of the sub- vendor on his covemmtBis 
balanced by no GouDter-Hability in bis favour. This argument, it is Gonceired, 
proves too much. 
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by his last will bearing date on the day 

of ,1619, and duly executed and at- 

DevUtto tested, devise all his real estate to the said 

trustees 

on trust F. Furr and S. Stock (party hereto), and 

to receive . 

th€ rents, their hcirs, upon trust to receive the rents 
and profits of his said hereditaments for the 
remainder of the leases thereof, and apply 
the same for the use of such children as he 
should leave, and after the expiration of the 

,^ said leases, upon trust that they or the said 

trustees, or the survivor of them and his 
heirs, should, as soon as conveniently might 

and for be. Sell the same hereditaments, &c. [trusi 

sale. 

3. Death f^ Sale, sup. 78.] : And whereas the said 
A<L °'' testator died shortly after the date of his 
said will, without having altered or revoked 
it, leaving the said S. Stock (party hereto), 
his eldest son and heir at law ; and the said 
will has been proved " by the executors 
4. Decree thereof" in the court of : And 

m equity. 

WHEREAS, (2) by a decree of the Master of 

^ the Rolls in the high court of Chancery on 

,'\- the day of , 1816, in a cause then 

I ■' and now depending therein, in which G. 

Gould and others, on the behalf of themselves 

and the other creditors of the said S. Stock, 

deceased, were plaintiffs, and the said F. Furr 

and S. Stock (party hereto) and others were 

defendants, it was declared, that the afore- 

Kdfaw^h. said will was well proved, and ought to be 

♦fe . , . established J and the trusts thereof performed. 



I ■ ' 



i.if 




and that the said S.. Stocky deceased, was a 
trader within the statutes relating to bank- 
rupts, and it was ordered that it? should be 
Reference referred to the Master A. B. onei of the 

to tbe 

mMten masters of the said court, to take: an an ac- 
count of; what was due to the aforesaid ere- 
ditors, and that the said master should en- 
quire, and state to the court, what real 
estates the said testator was seised ; tof at the 
time of making his will and at his^. death: 

5.MMtcr'B And whereas the said master^ by his re- 
report ^ ' *f 

port, made in the said c^use, in ^ pitrsuance 
of the said decree, bearing date, Ac. certi* 
fied (among other. things), thatihe found that 
the said testator was, at the time of his will^ 
and at his death, seised of, or iotkled to, 
among several real/estates.tb^ein named, 
the hereditaments hereinafter . described : 
6. Decree And WHEREAS, bv another fdccres made in 

ordering a ^ j 

■^^ the said court in the said cause on tl^ Akf 
of , it was ordered, thatr; liie real 

estates of the said testator should foe sold (3) 
with .the approbation of » tiie; said :Ofedi tors, 
to the best piu'chaser or purclmsersi that could 
be gotten for the.same^io be allowed of by' 

All proper the Said master ;^ ^nd: it was^» also t ordered, 

parties to 

joia, that all proper partiesr should:jcdsu\(4) in the 

said sale as the said.masiter shotild; direct, 

anditton^ and that the mcHiies to arise t^refby should 

»tot£r be paid into the bank /with the * privitv of tk^ 

bank. *^ •^ . ;..}> 

accountant general of ^ tfad) siud €0urt, atid 
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placed to the credit of the said cause, subject 
7'S«V> to the further order of the said court : And 
^^x. WHEREAS, in pursuance of the said decree 
or order, the hereditaments hereinafter de- 
scribed were, on the day of ,1818, 
offered for sale by public auction with the 
approbation of the said master, at the , 
in several lots, according to certain printed 
particulars produced at the time of such sale, 
at which sale the said V. Villers was de- 
clared to be the highest bidder and purchaser 
8. FMiier thereof, at the sum of £ : And where- 
as, by a further report of the said master, 
made in the said cause, and bearing- date on 
the day of , the said V. Villiers 
was reported to be the purchaser of the said 
hereditaments, and the said report stands 
€c»fin». absolutely confirmed by an order of the 

court bearing date the day of 

9.fwtherAND WH£REAS, bv an ordcr of the said 

order. "^ 

court bearing date on the day of , 

the said V. Villers, who by his counsel 
admitted that he was satisfied with the title 
to the said hereditaments, was directed to 
pay his purchase-money into the bank of 
England, with the pririty of the accountant 
general of the said court, to be placed to the 
credit of the said cause on or before the 
io.Fky. day of : And whereas the 



Srj^ V. Villers, in pursuance of the last menticm- 

chase 



«»«r ed order, did, on the day of , pay 



> 
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intotiie the sum of £ into the bank of Ensrland 

bank of ^ 

England, with the privity of the said accountant 
general, and he has obtained for the said 
sum the receipt of , one of the cashiers 

of the said bank, and likewise a certificate 
of the payment thereof under the hand of 
the said accountant general, * and the said 
certificate and receipt have been dixly filed 
in the office of the register of the said court 

m. Tes- of chancery: Now this indenture wit- 
if£$sETH, that in consideration of the sum 
of £ of, &e. paid as aforesaid by the said 
V. Villers, the payment and application of 
wluch ^Id sum in manner aforesaid, they 
the said F. Furr and S. Stock do hereby 
respectively acknowledge, and therefrom re- 
lease the said V; Villera, they the said F. 
Furr and S. Stock, according to their several 
interests ixx the said premises, in execu- 
tion of the trusts imposed in them by the 
hereijibefore recited will, and in pursuance 

nr.oper^,of tb^ said recited decree or decretal order„ 

tlv« part. 

by these presents do oirant and release 
to the said V. Villers Ibargain and sate, 
from both granting parties, 59 — 18.] and 
his heirs all [Parcels.] [Appurtenances, 19.] 
[Deeds „lQJi [Habendum tQ.V;, Vilkr^mfee, 
80 J [CQvemnt by F. Fwrr and S. Stock, that 
they have done no act to incumber^ 60. xx.] fe 
witness, &c. • 

» See the nature of this officer y 23fadd:!!ift, id£^: 
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(1) As livery if seisin is the r^ conveyance^ and the written 
document which accompanies it only a record of that fact (a), it 
would be evidently inaccurate in reciting a feoffment to ascribe the 
effect to the indenture solely. 

(2) In this precedent all the proceedings which intervene between 
the will and the sale are set forth ; and though the writer has pro- 
fessed brevity, he has deemed it proper to exhibit the mode in 
which they are recited, as circumstances may render it desirable 
that evidence of the whole chain should be preserved and embodied 
in the conveyance. In general, however, a recital of their result, 
with a particular recital of the order or decree under which the con- 
veyance is made, is sufficient. 

(3) The chief peculiarities of a sale under the authority of courts 
of equity are, — 1. That they are not liable to the auction duty (6) ;— 
2. That the contract is not, as in sales by auction and by private 
agreement, complete when the agreement is signed ; but only when 
the master's report of the purchaser's bidding is. absolutely con- 
firmed (c) ; after which the purchaser is in titled to a conveyance 
on payment of his purchase money ; and after giving notice of his 
intention, may apply to the court for leave to pay it into the bank, 
and to be let into possession ((f), which he is intitled to be (except 
in the case of a colliery (e) ) from the quarter day preceding his 
purchase, paying his money before the following one. (/*) And as 
a purchaser may move to pay his money into court (^) without 
accepting the title, he is not intitled to the rents beyond that 
period, merely because he has been ready to complete his purchase, 
and had his money lying dead in a banker's hands (A) ; — 3. If he 
enter into possession, he will be compelled to pay the money into 
court, although he entered with the permission of the parties in 
the cause ; for the court only can give such permission, (t) And 
as he has submitted to its jurisdiction Xf^ the act of purchase, if he 
enters before the contract is completed, he may. be restrained by 
injunction from committing waste (A); — 4. The courts having a 



(a) Co. litt 281. {b) 19 6. 3. c. 56. 8. 13. 

(c) Sagd. Vend. 50. 7 Ed. {d) Ibid. 52. 

(e) 8 Ves. Jun. 602. 1 Turn. 70. (/) 13 Ves. J. 517. 2 Cox, 231. 

[g) If a purchaser pays any part of his purchase money into court, it is the 
property of the vendor, who will be intitled to any ben^t, and must bear any 
loss arising from a fluctuation of the stocks. Ruled by the Vice-Chancellor in 
Gell y. Watson, 2 Sim. and Stu. 402. 

{h) Coop. 32. (0 Sugd.Vend.54. 

{k) 1 Sim. and Stu. 381. 



^ 
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power oyer the contract, wQl c^n the biddings after the estate is 
sold on a mere advance of price, if deemed sufiici^t (J) ; but aft^ 
the master's report is absolutely confirmed, it will not open thj^ 
biddings (m), unless the advance be considerable, and die dx^ 
cumstances particular, (n) But fraud is, of course, a sufficient 
ground, (o) 

(4) Conveyances made un4er a decree are to be settled by the 
like rule, as wen of judgment among conyeyancer^ would direct, (p.) 



PRECEDENT XI. 

IN FEE OF FREEHOLDS) AND COVENANT TO SUR- 
RENDER COPYHOLDS, BY A MORTGAGEE WITH 
POWER OF SALE ; THE MORTGAGOR JOINING 
TO CONFIRM GENERALLY, TO COVENANT FOR 
THE TITLE, AND TO CONCUR IN THE COVE- 
NANT TO SURRENDER THE COPYHOLDS, OF 
WHICH HE HAS THE LEGAL ESTATE. 

r 

This indenture, &c. 
L Parties. Between W. Woods, of, &c. of the first part, 

A. Ash, of, &c. of the second part* and B, 
iLReci- Baines, of, &c.of the third part; whereas, 

tals. 

1 wm ^' "^^^^ "^^^ ^^' ^^* ^^ ^* *^^ date and publi- 
fr^hoiSs csitio^ ^^ hiis will hereinafter recited, and also 
^f^^py* at his death, seised in fee of divers heredita- 



(0 3 Bro. C. C. 475. 15 Ves. Jan. 140. {m) 2 Ves. J. 53. 3 Bro. C. C. 4;^. 

(n) 2 Ves. J. 51. 4 Bro. C. C. 172. Sed vid' 11 Ves. J. 57. 

<o) 1 Sch. and Lef. 350. {p) LlQ^d Y.^Grifitli,^ Atk. 267. 

K 
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mehts, and among them of the freehold and 
copyhold premises hereinafter described, and 
had sutrendered the latter to the use of his 
will(l), and by his said will, duly executed 
and attested, and bearing date on, &c. de- 
vised, among other things, to the effect (2) 
Limita- following, to wit, the lands hereinafter de- 
scribed to J. Ash, his then wife (but since de- 
ceased) for life, with remainder to the said A. 
Ash in fee, subject, however, to the sum of 

2. Death. £ to his ncphcw, C. C. [Death and pro- 

bate, 78. 4.] 

3. Legatee And WHEREAS the said C. C. is an infant, 

an infant. 

and, therefore, incapable of executing a re- 
lease of his said legacy : And whereas, by 
^Lease indentures of lease and release bearing date 
i«a««» respectively on the days of ■, the release 
being made between the said A. Ash and S. 
his wife, (since deceased) of the first part, the 
said J. Ash, deceased, of the second part, and 
the said W. Woods of the third part, and by 
and fine. ^ ^^^ Icvicd pufsUant to au agreement in the 
said indenture of release, and a declaration of 
the uses of that fine in the same indenture, 
the freehold hereditaments comprised in the 
sard recited will were conveyed to the use of 
the said Vr. Woods and his heirs ; and the 
Covenant said A. Ash did thereby covenant with the 
to copy" said W. Woods to surrender to him and his 
heirs the said copyhold hereditaments here- 
after described, at the following court to be 
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holden for the manor of , to the intent that 

he might be admitted tenant thereof, " at the 

Mortgage will of the lord of the said manor," according 

proviso. *-* 

to the custom of the said manor, subject, ne- 
vertheless, as to both the said freehold and 
copyhold hereditaments, to a proviso for re- 
demption on payment by the said A. Ash to 
the said W. Woods of the sum of £ , with 
lawful interest, on a day therein named, and 

f^r' ^^ since past ; and in the now reciting indenture 
is also contained a proviso, that if default 
should be made in payment of the said prin- 
cipal sum of £ and interest, pursuant to 
the proviso and covenant therein contained 
for payment thereof, it should be lawful for 
the said W. Woods immediately, without any 
concurrence ion the part of the said A. Ash, 
and S. his wife, or of the said J. Ash, abso^ 
lutely to sell all and singular the said freehold 

In what and copyhold hereditaments, either together 

manner. x ./ ' o 

or in parcels, as he the said W. Woods should 
think fit, for the most money that could be 
obtained for the same, and assure the same 
premises when sold, to the said purchaser or 
purchasers in fee, or as he or tiiey should ap- 
Appiica- point, and out of the money arising from such 
purchase Sale OT salcs, iu the first place pay the said 

money. 

legacy of £ to the said C. C. as aforesaid, 
and all interest which should be then due 
tfeereon, and subject to the payment or reten- 
tion of the said legacy, upon trust that he 

K 2 
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should retain the said principal sum which 
should be then due to him, with the costs at- 
tending the execution of the said trust ; and 
after the several applications aforesaid, should 
pay the surplus, if any, to the persons who 
might, at that lime, be entitled to receive the 
«. Con- same : And whereas the said W. Woods 

tract for 

^eby hath contracted with the said B. Baines for 

the mort- 

8^««- the sale, as hereinafter expressed, of all the 
freehold hereditaments hereinafter described, 
for the sum of £ , and the said A. Ash ap- 

Agree- provcs of the Said sale (3), and has agreed to 

ment of . • « . ^ . a 

themort- jom m the present conveyance: And where- 
as the said parties to these presents have 
6. Agree agreed that the sum of £ shall be appor- 

ment to . , , . 

^portion tioucd as the price of the said freehold, and 
chase mo- the sum of £ as that of the said copv- 

ney. a •' 

III. Testa- hold hereditaments (4) : Now this inden- 

tum. ^ ^ 

TURE WITNESSETH, that in consideration of 
the sum of £ of sterling money to the said 
W. Woods, paid by the said B. Baines, at or 
before the sealing and delivery of these pre- 
sents, in full for the absolute purchase of the 
Appor- said hereditaments hereinafter described, and 
* the fee-simple thereof (free from all incum- 
brances except as hereinafter excepted), that 
is to say, £ for the purchase of the said 
freehold hereditaments, and £ for the pur- 
chase of the said copyhold hereditaments, the 
said sum of £ , being the sum intended to 
be inserted in the surrender hereby cove- 
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nanted to be made, as the consideration 
thereof; the receipt of which said aggregate 
sum of £ , the said W. Woods doth hereby 
acknowledge, and from the same, he and the 
said A. Ash (5) do hereby release the said B, 

IV. oper- Baines, he the said W. Woods, with the con- 

ative part. 

sent of the said A. Ash, and in exercise of 

his aforesaid power by these presents, doth 

1. Release RELEASE, and the Said A. Ash by these pre- 

by mort- "^ ^ 

gagee. SCntS DOTH GRANT, RELEASE, AND CON- 

mationby FIRM, to the Said B. Baincs and his heirs, 
gor! * [Bargain and sale, W. Woods, bargainor, 18.] 
all that piece or parcel of freehold land, &c. 
[Appurtenances, 19.] [Deeds, 19, concerning 
the same freehold and copyhold heredita- 
ments hereby released and covenanted to be 

V. Haben- surrendered,] To have and to hold the 

dunlin fee. 

freehold hereditaments hereinbefore described, 
" and every part thereof," with their appur- 
tenances to and to the use of the said B. 
VI. Cove- Baines and his heirs : And -each of them the 

nant to 

surrender said W. Woods and A. Ash, apart from the 

the copy- * 

holds to other of them, doth hereby for himself and 

the pur- ^ ** 

chaser, j^jg hcirs, and as concerning only his own acts 
and defaults, covenant with the said B. 
Baines, his heirs and assigns, in manner fol- 
in consi- lowiug, viz. That in consideration of the sum 
of the sum of £ , '' already paid to the said W. Woods, 
the copy- as part of the said sum of £ , and to be 

holds. ^ . 

expressed in the surrender hereby covenanted 
to be made, as the consideration thereof," the 
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said A. Ash or his heirs, and the said W. 
Woods, (the latter by way of release of right 
only) (6), shall on the request, and at the 
costs, of the said B. Baines, his heirs or as- 
signs, at the next court to be held for the ma- 
nor of , in the said court, or as soon after 
as conveniently may be, either in person or by 
attorney (7), surrender '' into the hands of 
the lord or lords, lady or ladies, of the said 
manor," according to the custom thereof, to 
the use of the said B. Baines and his heirs, 
ALL,&c. [copyhold parcels. '] To the intent that 
the said B. Baines " or his * heirs" may be 
VII. A- admitted tenant : And it is hereby agreed be- 

greement 

tween the parties to these presents, as far as 
they respectively are interested, that such of 
the freehold and copyhold hereditaments so 
devised as aforesaid, by the said H. Ash, de- 
ceased, as are not hereby released and cove- 
with re- nanted to be surrendered, shall be the primary 
tteiegacy. fund for the payment of the aforesaid legacy, 
and the interest thereof, and for indemnifying 
the said B. Baines, his heirs and assigns from 
the payment thereof, or any contribution in 
respect thereof, and from all costs by reason 
of suing for, and recovering the same legacy, 
vni. Co- and interest, or any part thereof. [Covenant 

vcn&iits 

1. By hy W. Woods, that he has done no act to in- 
^e^^*" cumber, 61. xv.] A'Niy (8) the said A. Ash 
I'd^^of^be doth hereby for himself and his heirs cove- 
and copy nant with the said B. Baines, his heirs and 



* 




Vid, 1 Rol. 504. /. 40. 
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holds by assigns, that notwithstanding any thing made, 

mortga- 

gor. done, or suffered, by him the said A. Ash, or 
any of his ancestors to the contrary (except 
as hereinafter excepted), '' he the said A. 

I^i^' ^^^ ^^ ^^^ seised or possessed of the copy- 
hold hereditaments hereinbefore covenanted 
to be surrendered, and every part thereof, 
with their appurtenances, in an absolute es- 
tate of inheritai^ce in fee-simple, at the will 
of the lord of the aforesaid manor, according 
to the custom thereof, without any thing to 

Secondly, charge, or in any manner incumber the same 

convey estate (9) ; and also, that notwithstanding any 
such thing made, done, or suffered by the said 

A. Ash, or W. Woods, or by the ancestors of 
the said A, Ash to the contrary, (except as 
hereinafter excepted,") they the said A. 
Ash, and W. Woods, or one of them, now 

the free- havc or hath good right by these presents to 
?ussure the said freehold hereditaments herein- 
before described to and to the use of the 
said B. Baines and his heirs in manner afore- 

andsur- said, and al3o to surrender the said copyhold 

render the 

ijopyhoids. hereditaments, and every part thereof, with 
their appurtenances, '' to the use of the said 

B. BaineSj" in manner aforesaid, and accord- 
3 For qui- inff to the intent of these presents : And fur- 

et enjoy- 

"i^- ther, that it shall be lawful for the said B, 
Baines, his heirs and assigns, at all times 
hereafter, peaceably to enjoy the said free- 
hold and copyhold hereditaments, and receive 
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the rents and profits thereof, and every part 
thereof, for his and their own use, without 
any lawful interruption or denial by the said 
A . Ash, or W. Woods, or either of them, or 
any persons rightfully claiming, or to claim, 
any interest at law or in equity in the said 
freehold and copyhold hereditaments, or any 
of them, or any part thereof, through, under, 
or in trust for them the said A. Ash, and W. 
Woods, or either of them, or through, under, 
or in trust for any of the ancestors of the said 
A. Ash, (except in respect of the several in- 
4.Preedom tcrcsts hereinafter excepted) : And that 
cumbran- clearly indemnified by the said A. Ash, his 



ces. 



heirs, executors, or administrators, at his and 
their sole expence, against all interests, for- 
feitures, causes of forfeiture, liens, and in- 
cumbrances whatsoever, made, done, or suf- 
fered, by the said A. Ash, and W. Woods, or 
either of them, or any persons rightfiiUy 
claiming any interest at law or in equity in 
the said hereditaments, or any of them under 
or in trust for them the said A. Ash, and W. 
Woods, or either of them, or under or in trust 
for any of the ancestors of the said A. Ash, 
Excep- or by their or any of their means, except 
[land'tax and other incumbrances y .] 

And also except the rents, suits, and ser- 
vices, henceforth to become due in respect 
5. For of the said copyhold premises : And also 
assurance, that they the said A. Ash and W. Woods, re- 



^ 
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spectively, or their respective heirs or assigns, 
and every other person rightfully claiming 
any interest at law or in equity in the said 
freehold and copyhold hereditaments, here- 
inbefore released and covenanted to be sur- 
rendered respectively, or any part thereof, 
from, under, or in trust for them or any of 
them, or " from, under, or in trust for" any 
of the ancestors of the said A. Ash (ex- 
cept in respect of the several interests here- 
inbefore excepted), shall, at all times here- 
after on every reasonable request, and at the 
sole expence of the said B. Baines, his heirs 
or assigns, make or do, or cause to be made 
or done, all such further acts and assurances 

• 

in the law, of record or not of record, for 
more perfectly assuring the said freehold and 
copyhold hereditaments to the said B. Baines 
and his heirs, in manner aforesaid, and ac- 
cording to the true intent of these presents, 
as, &c. [vid. sup. 21 — 2.] In witness, &c, 

(1) Such a will is, in fact, a declaration of use, and the devisee 
is in by the surrender. The statute 55 G. 3. c. 192. has now in 
general cases dispensed with the previous surrender to the use of a 
copyholder's will : but when the surrender is not merely formal, as • 
in a devise by a married woman who is separately examined by the 
steward at the time of the surrender, it is still necessary, (a) 

(2) It is usual to recite the limitations in a will literally, and that 
is doubtless proper when their operation is not perfectly certain. 
But when there is no room for constructive interpretation, there is 
no more objection to reciting the effect of a will than that of a 

(a) Doc V. Bartle,^ Bar. and Aid. 492. 
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deed. But the draughtsman must be competent to draw that in- 
ference, 

(3) It is now settled, that a mortgagee may make a good title to 
a purchaser under the usual trust or power of sale, without the con- 
currence of the mortgagor. (6) 

(4) It is desirable to apportion the price, that there may be a 
correspondence between this conveyance and the surrender. If the 
ad valorem duty for the purchase money of the copyholds, which 
may be affixed either to this instrument or the surrender (c), be put 
on the latter, the propriety of apportionment is more obvious. 

(5) The reader will observe that the mortgagee's power of giving 
veceiptB was not recited ; and that it was rendered unnecessary by 
this concurrence of the persons interested in the surplus money. 

(6) The mortgagee took nothing more than an equitable right 
under diis covenknt. A surrender, alone, gives but an inchoate 
i^al right. The admittance of the tenant is the requisite means of 
perfecting his legal title, (d) 

(7) A copyholder may surrender in court by attorney without a 
special custom to warrant it {e) ; but not into the hands of two 
tenants ; for such surrender, though in person, is not good but by 
special custom. {/) The attorney ought to pursue the U3ual form 
and surrender in the name of his principal, (g) A purchaser is not 
obliged to accept a surrender by attorney. (A) 

It is obtervaUe that the Chancellor in Mitchell v. Neale, laid it 
down generally, that a surrender by attorney cannot be out of 
court, as that would be for an attorney to make an attorney. Lord 
Coke also emphatically says, in his treatise on copyholds (t), '< that 
such a surrender must be in person. It seems, however (and by 
his Lordship's own Reports), that such a surrender by attorney 
may be warranted by special custom, {k) 

(8) The great advantage of accompan3ring a copyhold surr^ider 
by a deed of covenant to surrender is, that the purchaser may ob» 
tain covenants for the title. 



(6) reorder v. Morgan, 18 Ves. 344. 

(e) When the surrender is made m court, the ad valorem duty is on the copy of 
court roll. Vid. 55 G. 3 c. 184. Sched. tit. Conveyance. 
(</) Vid. 2. Bl. Comm. 368. 
(e) Co. Copy. s. 34. Comhe's case, 9 Rep. 75. 
(/) 9 Rep. 76. a. (^) Ibid. 

(A) Mitchell v. Neale, 2 Ves. 679. (i) S. 34. 92. 

{k) See Combe's case, 9 Rep. 77. 
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(9) This covenant is evidently in every way correlative to the 
covenant for a seisin in fee of freeholds, and may therefore be omitted 
as involved in the covenant for a right to surrender. (/) 



PRECEDENT XIL 

OF FREEHOLDS AND ASSIGNMENT OF LEASEHOLDS 
IN CONSIDERATION OF AN ANNUITY GRANTED 
BY ANOTHER DEED. 

This Indenture made, &c. 
I Parties, between L. Ling, of, &c. of the one part, 
• and H. Howe, of, &c. of the other part : 

n. Reci- Whereas the said L. Ling is seised in ab- 

vols* 

L Seisin of solute fce-simple by purchase for a valuable 
hoids!^ consideration of the freehold hereditaments 
2. Lease hereinafter described: And whereas, by 
an indenture bearing date on the day 

of , and made between B. Butts of 

the one part, and H. Hume of the other 
part, for the considerations therein expressed, 
certain hereditaments, and among them the 
hereditaments hereinafter described, were 
demised to the said H. Hume from the 
day of then past, for the term of 

(/) Vid. sup. 44. (44.) 



^ 
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99 years. 99 ycars thciice ensuing, under the yearly 
rent of £ , payable quarterly on the days 
therein mentioned, and subject to the cove- 
3. Assign- nan ts therein contained: And whereas, 
vendor, by divers mesne acts, and ultimately by an 
indenture bearing date on or about the 
day of , and expressed to be made 

between J. Jones of the one part, and the 
said L. Ling of the other part, the heredi- 
taments comprised in the last recited inden- 
ture were assigned to the said L. Ling for 
the remainder of the said term of 99 years, 
subject nevertheless to the rent and cove- 
4.Contract nants coutaiucd in the same indenture: And 
WHEREAS the said H. Howe hath contracted 
with the said L. Ling for the absolute pur- 
chase of the said freehold hereditaments, 
and the residue of the said term in the said 
in consi- leasehold premises; and the said H. Howe 
of an hath agreed in consideration of the convey- 

annuity. i i i • 

ance to be made to him, to pay, or cause to 
be paid, to the said L. Ling, an annuity of 
£ , to commence from the day of , 

and be payable thenceforth for the term of 
his natural life (1), by four equal quarterly 
payments, the first to be made on the 
day of , then and now next ensuing. 

Pur- and the said H. Howe has agreed to charge 
^reement the Said annuity upon the said freehold and 

to secure 

same. leasehold premises, and to execute all neces- 
sary deeds for that purpose for effectually 
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securing the payment thereof, and also to 
execute a warrant of attorney to the said 
L. Ling and S. Ling, upon which judgment 
may be forthwith entered up of record in 

III. Tes- one of the courts at Westminster (2) : Now 

THIS INDENTURE WITNESSETH, that lu per- 
formance of the said agreement on the part 
Consider- of the Said L. Ling, and in consideration of 
the said annuity to be secured pursuant there- 
to, in full for the absolute purchase of the said 
freehold hereditaments hereinafter released, 
and also of the leasehold premises, hereinafter 
assigned for the residue of the said term, 
the said L. Ling by these presents doth 

GRANT AND RELEASE tO the Said H. HoWC 

[bargain and sale, 18. ] and his heirs all, 
&c. [Freehold parcels.'] [Appurtenances.'] 
[Deeds relating both to the freehold and 
leasehold parcels y 19.] 

IV. Ha- [Habendum of the freehold parcels to H. Howe 

in feCy 133. v.] 

V.FurtherAND THIS INDENTURE FURTHER WIT- 
testatum. ^i . e* a-i 'i-l* /» 

NESSETH, that for the considerations afore- 
said, the said L.Ling by these presents doth 
ASSIGN to the said H. Howe, '' his executors. 
Assign- administrators, and assigns," all [leasehold 
Sm^-^ parcels (3), messuage,] all which same pre- 
mises are comprised in and demised by the 
hereinbefore recited indenture of lease bear- 
ing date as aforesaid, together with the fix- 
tures (4) belonging to the said L. Ling 
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VI. Ha. [Appurtenances, ld,]« To have and to 
tbtifM^ HOLD the said leasehold premises hereby 
assigned to the said H. Howe, ** his executors, 
administrators, and assigns," for the residue 
of the said term of 99 years, subject to the 
payment of the rent, and performance of the 
covenants, conditions, and agreements, which 
are on the part of the lessor, his executors, 
administrators, and assigns, to be paid and 
performed; and also subject to the agree- 
ment under which the said rent has been 
apportioned, and only £3 a year, part there- 
of, is paid for the said leasehold premises : 
vu. Core And the said L. Ling doth hereby, for him- 
tiwutio. self and his heirs, covenant with the said 
H. Howe, his heirs, executors, administrators, 
and assigns (6), that notwithstanding any 
i.Tbat thinir made, done, or suflFered, by the said 

the lease ^ . . 

is valid, L. Ling (except as hereinafter is excepted), 
*' the aforesaid indenture of the day of 

, is, at the time of the execution of these 
presents, a valid and subsisting lease for the 
premises hereinbefore assigned, for the re- 
sidue of the said term of 99 years therein : 
And that notwithstanding any such thing 
as aforesaid (except as aforesaid)," the said 
L. Ling hath good right to release and asr 
sign the said freehold and leasehold premises 

jiaAAst hereinbefore described '' to the use of the 

theyendor . i tt tt i • i • ^ i • • 

•lias good said H. Howe, his heirs, executors, admmis- 

righttore- 

lewe »nd. trator«, and assigns, respectively," in manner 



PREC. XII.] Release^ 143 

aforesaid, and according to the intent of these 
2. For presents: And further, that the said H. 

((uiet en- 

joymcnt. Howc shall at all times hereafter peaceably 
enjoy, '' and take the rents and profits of," 
the same freehold and leasehold premises, 
" during the respective estates for which 
they are hereby released and assigned re- 
spectively, and" according to the intent of 
these presents, without any interruption or 
denial from the said L. Ling, or any person 
rightfully claiming any interest at law or in 
equity in the same premises respectively, or 
any part thereof, from, under, or in trust for 

3. Free- him (exccpt as aforesaid) : And that free 
iiic'Sm- ^ from all " grants, assignqaents, forfeitures," 

brances. 

titles, troubles, charges, and incumbrances 
whatever, heretofore committed, omitted, or 
privily suffered, by the said L. Ling, or any 
person lawfiiUy or equitably claiming the 
said hereditaments, hereby released and as- 
Excep- signed respectively, from, under, or in trust 
for the said L, Ling, except '^ as to the said 
leasehold premises," the rents, covenants, 
provisoes, and agreements in the said inden- 
ture of lease of day of contained, 
and which, henceforth, on the tenant's part, 

4, For ought to be paid and observed : And more^ 
»xr9Air' OVER, that he, the said L. Ling, and every 

person lawfully or equitably claiming any 
interest in the said freehold and leasehold 
hereditaments respectively, from, under, or 
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in trust for him, shall at all times hereafter 
on every reasonable request, and at the costs 
in all things of the said H. Howe, his heirs, 
executors, administrators, or assigns, re- 
spectively, make or do, or cause to be made 
or done, all such further lawful and reason- 
able acts and assurances, of record or not of 
record, for more effectually assuring as well 
the said freehold hereditaments, to and to 
the use of the said H. Howe and his heirs, 
&c. as the said leasehold premises, during 
the then residue of the said term of 99 years, 
to the said H. Howe, his executors, adminis- 
trators, and assigns, in manner aforesaid, and 
according to the intent of these presents, as 
by the said H. Howe, his heirs, executors, 
administrators, or assigns, or his or their 
counsel in the law, shall be lawfully and 
reasonably advised and required, [so as, Sfc. 
supra, 22.] (6) 



(1) Were the vendor to die before the conveyance is executed, 
the purchaser would still be intitled to a specific performance of 
his contract, though by the vendor's death the annuity has ceased, 
and the consideration has consequently failed, (a) For this case 
falls within the rule of equity, — that what is agreed to be done, is 
considered as actually performed. But the purchaser could not 
insist upon a specific performance, if the annuity were to become due 
before the vendor's death, and he were to neglect to pay or tender 
it (6) ; for he has then by laches forfeited his right to the aid of 
a court of equity. Hence, when that is the intention, the agree- 



(a) 1 Bro. C. C. 156. 1 Price, 292. 9 Ves. J. 246. 
W 7 Bro. P. C, 184. 
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ment should expressly entitle the purchaser to a conveyance on 
payment of the annuity up to the death of the vendor, although 
that event happens before the contract is completed, and a pay- 
ment of the annuity, havmg become due, shall not have been made 
or tendered, (c) 

It may be observed, that the deed securing an annuity never re* 
quires enrolment when the consideration is, as in the present instance, 
an estate in land, (d) 

(2) It has long been a general practice for a debtor to execute, 
as an auxiliary security, a warrant of attorney addressed to one or 
more attorneys of some court at Westminster, authorising him or 
them to acknowledge a judgment for the money ; which enables the 
creditor to sue out an elegit ^ in the same manner as if the judgment 
had been obtained in an adversary suit (c) ; — the warrant being 
merely to shorten the process, and lessen the expence of the pro- 
ceedings. (/) 

It is also observable, that when one sells an estate for an annuity 
without any agreement being made respecting the security to be 
given for it, he is entitled to have i^ secured, not only upon the 
estate, but also by the bond of the purchaser, and a judgment to be 
entered up against him* (jg) 

(3) It is a common practice to describe the parcels of an assign- 
ment in the recital of the instrument creating the term. In this 
instance they are introduced into the operative part. The difference 
is immaterial. But when the parcels are described by reference to 
the lease, particular care must be taken that the reference is correct : 
an error would be fatal. (Ji) 

(4) In the absence, however, of any stipulation or express grant, 
common fixtures would pass to the purchaser. (J) M. Sugden, speak- 
ing with reference to contracts, observes, that it is proper to make 
some provision as to articles not properly fixtures, (k) Lord Hard- 
wicke has said, that if a man sell a house where there is a copper, 



(c) See Sugd. Vend. 257—8. 7 Ed. 

id) James v. James, 2 Brod. and B. 702. 5 Moore, 479. Harrison v. Smitherin- 
gale, 5 Moore, 481. 

(e) The statute 3 6.4. c.39. has enacted some new regulations respecting 
warrants of attorney ; and now unless the warrant or a copy thereof, &c. be filed 
by the holder with the clerk of the dockets within 21 days after execution j or 
unless judgment shall have been signed, or execution issued out on such warrant 
within that period, it is void against the assignees of any commission of bank- 
rupts which shall be issued after the expiration of that term. 

(/) See Doe v. Carter, 8 T. R. 57. Sampson y. Goode, 2 Bar. and Aid. 568. 

{gj 2 Anstr. 550. (A) Touch*. 77. Sup. 63. n. (4.) 

(0 2 Bar. and Cres. 76, {k) Vend. 32. 

L 
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or a brew-house where there are utensils, unless some consideration 
was given for them, and a valuation set upon them, they would not 
pass. (Z) As in the present instance, by an express grant of the 
fixtures, those articles which are not legally comprehended under 
that denomination, may be assumed to be intended not to pass ; — 
the clause may be continued thus, — and all the other appurtenances 
to the said leasehold hereditamentB, except such articles as are not 
proper fixtures. 

(5) The express nomination of the executors, &c. in order to 
make the covenants for the title of the leaseholds run with the 
land, is as unnecessary as the express nomination of the heirs, &:c. 
has been observed to be (m), and for the same reason. But some 
practices we must still continue, out of complaisance to the timidity 
of ignorance. 

(6) The reader will observe, that the purchaser is not made to 
indemnify the vendor against the rents and covenants in the lease, 
because the latter is only an assignee of the leasehold estate ; and 
{ex hypothesi) not being bound by covenant to pay the rent and 
perform the covenants in the lease, there is not any thing for the 
purchaser to indemnify against. A question, however, has been 
raised, whether an assignee is bound to indemnify his assignor 
agamst the rents and covenants under an implied contract, (n) 



(/) lAtk.478. (m) Sup. 44. 

in) Vid. Sugd. Vend. 33. 
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PRECEDENT XIII 

to a cohporation aggregate, with the con- 
currence of a mortgagee for years, who 
surrenders his term for the purpose of 
merger, and joins in the conveyance 
of the fee in order to obviate a doubt 
whether he has the legal inheritance^ 

This indenture, &c. 
L Parties, between H. Haines, of, &c. of the first part, 
L. Lamb, of, &c. of the second part, and the 
mayor, aldermen, and burgesses of the bo- 
rough of , in the county of , of 
n.Reci- the third part: Whereas (1) the said H. 
i.seisinof Haines being at the time of the date and 
^^" °^' execution of the indenture hereinafter recited, 
seised in absolute fee-simple by purchase for 
a valuable consideration of, among other 
hereditaments, the hereditaments hereinafter 
and mort- described, by an indenture bearing date on 
demsef or about the day of , and expressed 
to be made between himself and the said 
L.'Lamb, demised, among other premises, 
the same hereditaments to the said L. Lamb 
from the date of the said indenture for the 
term of 1000 years, subject to a proviso for 
cesser, on payment by the said H. Haines to 
the said L. Lamb of the principal sum of 
£1000, with lawful interest for the same, at 

l2 
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the time and place therein mentioned for 
2. Money payment thereof: And whereas the said 
principal money is now due to the^ said L. 
Lamb upon his said security, but all interest 
in respect thereof has been satisfied, '^ as is 
^Contract hereby acknowledged :" And whereas the 
said H. Haines hath contracted with the 
said mayor, aldermen, and burgesses for the 
sale as hereinafter mentioned, of the heredi- 
taments hereafter described, with their ap- 
purtenances, for the sum of £500, which it 
has been agreed to apply in reduction of 
Agree- the Said sum of £1000, in consideration 

mentof • • x t i i 

^^^ whereof the said L. Lamb has agreed to 

gagee. ^ 

discharge the same hereditaments from the 
residue of the said sum of £1000 and its in- 

4. Requeit terest : And whereas the said mayor, al- 
the^to^ dermen, and burgesses, have requested that 

the residue of the said term, so far as it 

comprises the said purchased hereditaments, 

puriber ^^y ^ Surrendered so as to be merged, and 

Jf^^jt^* because it may be doubted whether the 

^^^^^ legal fee is not vested in the said L. Lamb, 

he has agreed to join in the conveyance of 

the inheritance in the manner hereinafter ex- 

5. Licftice pressed : And whereas the said mayor, 
£^rt« aldermen, and burgesses, have obtained his 

majesty's licence bearing date on the day 
of , to purchase and hold the heredi- 

taments hereinafter described in fee<*simple, 
without forfeiting them under the statutes of 



mam. 
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IV. Tes- mortmain in that behalf (2) : Now this in- 

tatum. 

DENTURE WITNESSETH, that m pursuance 
Coniider- of the said agreement, and in consideration 

fttion. 

of £600 of lawful money of Great Britain to 
the said L. Lamb paid by the said mayor, 
aldermen, and burgesses, at' or before the 
execution of these presents, at the instance 
of the said H. Haines, in part payment of 
Mortgage the Said sum of £1000, so due to the said 

money. , 

L. Lamb on the said recited indenture, and 
in full for the absolute purchase of the 
hereditaments hereinafter described, dis- 
charged from the residue of the said sum 
of £1000 and its interest, the payment of 
which said sum of £500 the said H. Haines, 
and the receipt of which said sum of £500 
the said L. Lamb do hereby acknowledge, 
and from the same respectively release the 
IV. op«r- said mayor, aldermen, and burgesses, the 

1. kIi^ said L. Lamb, by the direction of the said 

H. Haines (3), by these presents doth re- 
lease, and the said H. Haines by these pre* 

2. Grant, ^cuts DOTH (4) grant, rclcase, and confirm, 
J^*^n- and the said L. Lamb, for the purpose of 

"^ merging the said term of 1000 years in the 
said purchased hereditaments, by these pre- 

3. Sur- sents, DOTH Surrender to the said mayor, alder- 

men, and burgesses (5) [Bargain a»d sale (6), 

18 — 69. Bargainors, Mortgagee, and Mort- 

Parccis. gagor], *' and their successors" [Parcels]. 
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V. Haben- [Appuitenances, 19.] [Deeds, ibid.] ; To 
^"™* HAVE AND TO HOLD the Said hereditaments 
hereinbefore described, with their appur- 
tenances, to and to the use of the said mayor, 
aldermen, and burgesses, '' and their suc- 
Cove- cessors" [Covenant by L. Lamb, that he has 
done no act to incumber , 61. xv.] [Covenants 
for the title by H. Haines with the may or, al- 
dermeny and burgesses , ^' their successors and 
assigns " (7), swp. 20.]. In witness, &c. 



lumts. 



(1) This mode of blending the recital of the vendor's seisin with 
that of the mortgage, is compendious and accurate. 

(2) No corporation, whether aggregate or sole, ecclesiastical or 
temporal, can hold lands without due licence for that purpose ; and 
the lord of the fee, or, in default of his entry within the time limited 
by the statutes, the king, may enter, (a) Before the 7 and 8 W. 3. 
the king's licence prevented only the forfeiture to himself (6) ; but 
that act is considered to extend its operation to any mesne lord, 
and consequently renders it effectual universally, (c) Since this 
statute, too, writs of ad quod damnum have ceased to be requisite 
preliminaries to this licence, (d) This abridgment of the power of 
a corporation to purchase lands is similar to that which prevailed 
in the civil law, which disabled a corporation from taking lands, un- 
less by special privilege from the emperor, (c) 

(3) Most gentlemen would add, by way of conveyance only, caid 
not by way of covenant or warranty. But it is now agreed by 
every respectable text-writer, that even when the trustee conveys the 
inheritance by the word * grant,* -no fear of an implied covenant or 
warranty need be entertained. (/ ) But the words " bargain, sell, 
and release,^* the usual words of conveyance by a trustee, were never 
supposed to have that effect, whence, in the present instance, such a 
restriction would be absurd. 

(4) When the former words are inserted (but even then the pre- 

(a) See Co. Litt. 2. b. (h) F. N. B. 221. 

(c) Harg. Co. Litt. 99. a. (1.) n. 108. (d) Ibid. 

(e) 1 Bl. Com. 479. n. y. (/) See But. Co. litt 384. a. (1.) 
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caution would surely be superfluous), Mr. Butler recommends this 
means of expressly contradistinguishing the conveyance of the bene- 
ficial owner, from the guarded one of the trustee, and observes that 
he should be made to " grant" ^^ fully and absolutely.*' 

(5) In grants of lands to sole corporations, the word successors is 
necessary to supply the place of heirs {g) ; but in conveyances to 
corporations aggregate, that word, though usually inserted, is need- 
less, (h) Sir William Blackstone's observation that such a simple 
grant is strictly only an estate for life, but perpetual, or equivalent 
to a fee-simple, because a corporation aggregate never dies (i), erro- 
neously assiunes that the law distinguishes between such a grant, 
and one which contains a limitation to the successors, and that it 
allows the former to confer a virtual inheritance^ in consequence of 
the legal immortality of that corporation ; whereas the truth is that 
the limitation to its successors is merely nugatory, and a fee-simple, 
therefore, as effectively and directly given to it without, as with, 
that limitation. 

(6) The student will recollect that a corporation may be a bar- 
gainee (k), inasmuch aB though it cannot stand seised to uses (Z), it 
may a cestuique use. (m) 

(7) It is inferrible from what has been said, that this express 
mention of the successors, &c, is, however usual, quite needless. («) 



(g) llnst.S.b. (A) Ibid. 9. 

(ij 2 Comm. 109. (A) 10 Co. 24—34. 2 RoU. Abr. 787. pi. 8. 

(/) Gilb. Uses, 5 Bac. Read. 57. 

Im) Bodies politic are expressly mentioned by the statute of uses. 

(w) Et Vid. p. 4|. (420 
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PRECEDENT XIV, 

to uses, etc, by the assignees of a bank- 
rupt who concurs and covenants for 
the title. 

This indenture, &c. 

I. Forties. Between J. Jones and B. Ball, of, &c. of the 

first part, S. Sims, of, &c, of the second 
part (1), C. Clark, of, &c. of the third part, 

II. Red- and R . Roe, of, &c. of the fourth part. [Last 
1. Pot- purchase conveyance of the hereditaments herein- 
c ase ee • ^^^ described, to S. SimSf 17.] 

2. Com- And whereas a commission of bankrupt 

mission of * , * 

bankrupt, uudcr the Great Seal of Great Britain, bear- 
ing date on the day of at Westminster, 
was awarded against the said S. Sims, where- 
under he was duly declared a bankrupt, and 
the said J. Jones and B. Ball were duly 

Bargain choscn Ms assiguccs : And by an indenture 

and sale 

of the, of bargain and sale, duly enrolled (2) in his 

commis- ^ 'J \ / 

sioners. Majesty's Court of Chancery (3), and bearing 
date on the day of last, the major part 
of the commissioners named in the said com- 
mission, conveyed the real estate of the said 
bankrupt (including the hereditaments afore- 
said), unto the said J. Jones and B. Ball, and 
their heirs, in trust for themselves and such 
of his creditors as should prove their debts 
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3. Con. under the said commission: And whereas^ 
sale byibe the Said J. Jones and B. Ball, as such as- 

assignees. 

signees, have contracted with the said C. 
Clark, for the sale of the aforesaid heredita- 
ments, with their appurtenances, as herein- 
after mentioned, at the price of £ (4) : 
And the said S. Sims has agreed to concur in 

m. Te9ta- these presents (5): Now this indenture 
WITNESSETH, that in pursuauce of this con- 
tract, and in consideration of £ of, &c. to 
the said J. Jones and B. Ball, as such as-* 
signees as aforesaid, paid by the said C. 
Clark at or before, &c,,* the receipt of which 
said sum they the said J. Jones and B. Ball 
do hereby respectively acknowledge, and 
therefrom release the said C. Clark, they the 

iv. oper- said J^ Jones and B. Ball ''as such assi^ees," 

ative part, ^ 

by these presents do release, and the said S. 
Sims by these presents doth grant, release, 
and confirm, unto the said C. Clark, [Bargain 
and sale, 1 8, bargainors, the assignees and bank- 
rupt.} and bis heirs. [Parcels.} [Appurte- 
nances, 19.] [Deeds (6), ibid.] 
[Habendum to the purchaser in fee to uses to 
prevent dmver, ibid.] [Covenant by the assign 
nees, that they have done no act to incumber. (7) 
60. IX.] General covenants for title by the 
bankrupt {^\ 20,] 
In witness, &c. 

* Vid. sup. 18. II. 



■^ 
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(1) A bankrupt is always made a party, to prevent the difficulty 
which the purchaser might otherwise be put to in maintaining and 
proving the title, (a) 

. (2) A modern writer has said (b), that if the commissioners con- 
vey by bargain and sale, an enrolment within six months is neces- 
sary, in consequence of the instrument falling within the operation 
of the statute of enrolments (c) : but this idea is strangely erroneous, 
as that statute applies only to bargains and sales which are derived 
from the statute of uses. Hence, as the late bankrupt act (eZ) enables 
the commissioners to convey estates tail by deed indented and en- 
rolled, without requiring the enrolment to be made within six months, 
as was before necessary for barring them, it follows that although 
such deed is a bargain and sale, yet the enrolment is now efficient, 
though made after the six months. Hence estates in fee-simple and 
estates tail are placed precisely on the same footing, with reference 
to the manner in which they may be conveyed by the commissioners. 

Another learned writer on the bankrupt laws has observed, that 
the 65th section of the late act gives only a base fee to the assignees, 
and not a fee-simple, unless the bankrupt have also the ultimate re- 
mainder in fee. (e) But it is certainly most clear, that since that 
act, as before it, the conveyance of the commissioners, made with a 
due observance of the required solemnities, produces exactly the 
same effect as might have been produced by the bankrupt himself 
before the act of bankruptcy. Thus, if he was tenant in tail in pos- 
session, and could, therefore, have suffered a recovery, the convey- 
ance of the commissioners has the same effect that such a recovery 
would have had, if it had been duly suffered before the bankruptcy ; 
and consequently gives an absolute fee, notwithstanding the bank- 
rupt was tenant in tail with the remainder or reversion in a third 
person. (J^ But if he was tenant in tail in remainder after an estate 
for life, with the remainder or reversion in fee in another^ then the 
conveyance of the commissioners can give the assignees only a base 
fee(g), because the only assurance which the tenant in tail could 
have adopted for passing his estate, was* a fine with proclamations, 
which would have worked no bar to the remainder or reversioner, (h) 
The case of Jervis et al. v. Tayleur (i), which this learned writer 

(a) Sugd. Vend. 472. 7th Ed. (b) Eden's Bank. Laws, 225. 2d Ed. 

(c) 27 H.8. c. 16. (rf) 6 G.4. c. 16. 

(c) Archbold on Bankruptcy, 113. 

(/) 21 Jac. 1. c. 19. 8. 12., continued by 6 G.4. c. 16. s. 65. 

Ig) Per Abbott, C. J. 3 Bar. & Aid. 565. 

(A) Vid. Touch. 14. 3 Rep. 84. Jenk. 274. 

(0 3 Bar, & Aid. 557. 
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cites as confirmatory of his general proposition, will be found to 
support and illustrate the distinction which has been drawn. 

(3) The conveyance of the commissioners is termed a hargaiii and 
sale, because those are usually, though not necessarily, its operative 
words. All that the legislature requires is, that it shall be by deed 
indented and enrolled. I have said also, enrolled in chancery ; but 
the deed may be enrolled in any of his majesty's courts of re- 
cord, {k) 

(4) It is (we may observe) now settled that assignees of a bank- 
rupt stand in the situation of ordinary vendors. (J) Consequently 
they must make the same title as vendors sui juris, 

(5) Formerly the bankrupt could not be compelled to join with 
his aissignees in the conveyance of his property to purchasers. But 
now by 6 G. 4. c. 16. s. 78., the Lord Chancellor, on the petition of 
the assignees, or of any purchaser from them, of any part of the 
bankrupt's estate, (if such bankrupt shall not try the validity of the 
commission, or if there shall have been a verdict at law establishing 
its validity), may order the bankrupt to join in any conveyance of 
such estate or any part thereof ; and if he does not execute it within 
the time directed by the order, he and all claiming under him are 
estopped, and all his estate as effectually barred by such order, as if 
he had executed the conveyance. 

(6) When the title deeds cannot be delivered, the assignees, like 
any other vendor, must give attested copies of them, at the expense 
of the estate ; but if they covenant to produce the deeds, their cove- 
nant should in prudence be confined to period of their continuance 
as assignees, (wi) 

(7) Tlie purchaser is only entitled to this covenant from the as- 
signees, (n), 

(8) The bankrupt is generally made to enter into covenants for the 
title, in the same manner- as he would have done had he sold the 
estate while solvent, (o) 



[k] 6 G. 4. c. 16. s. 64. {I) 12 Ves. J. 277. 

(m) 2 Rose, 215. (») Sugd. Vend. 472, 7th Ed. 

Co) Ibid. 473. 
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PRECEDENT XV. 

BY THE ASSIGNEE OF AN INSOLVENT DEBTOR IN 
PURSUANCE OF THE PROVISIONS OF THE IN- 
SOLVENT debtors' act J WITH THE CONCUR- 
rence of a trustee in whom the legal 
estate fee is vested, and with the sur- 
render by the same assignee, of a satis- 
fied term for the purpose of merger. 

This indenture, &c. 

Between T. Tope, of, &c. of the first part, W. 
i. parties. Ward, of, &c. of the second part, C. Crabb, 

of, &c. of the third part, and R. Roe, of, &c. 
iLReci- of the fourth part : Whereas, by indentures 

of lease and release, bearing date respectively 

on the days of , and made between G. 
L Lease Giles, a trustec, under the last will of J. Tope, 

and re- * 

lease to late of , &c. being a wiU bearing date on 
the day of , and proved in the court 
of on the day of ), of the one part, 
and L. Lake of the other part, the heredita- 
ments hereinafter described were conveyed 
to the said L. Lake and his heirs, to such uses 
generally, as he should by any deed or deeds 
duly executed and attested, appoint, and in 
default of such appointment, and in the mean 
time and subject thereto, to the use of the 

2.inwhom said L. Lake and his heirs (1): And whereas 

thelegjal ^ ^ 

estate is. the cquitablc estate only in the said heredita- 
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ments was in the said G. Giles, at the dates 
of the said indentures of iei^e and release, 
and the legal estate therein, subject to the 
trusts of the said will, descended to the said 
T. Tope as heir at law of the said J. Tope, 
3. Convey- deceased (2) : And whereas the said L. 

ance to the 

provision^ Lake has been discharired from the custody 

al assig* ^ / 

nee of the of , Under the provisions of an act of parli- 

insolvent ^ r r 

debtor, ament passed 1 G. 4. c. 119. (3), and intituled 
*' An Act for the Relief of Insolvent Debtors in 
England," and by indenture bearing date on 
the day of and made between the said 
L. Lake of the one part, and J. James (the 
provisional assignee of insolvent debtors, pur- 
suant to the said act)» of the other part, the 
said L. Lake did convey to the said J. James, 
his successors and assigns (4), all his real and 
personal estate, (subject to the incumbrances 
on the same), in trust nevertheless for the be- 
nefit of several persons specified as creditors 
of the said L. Lake in his schedule, filed in 
the said court, and against whose demands 
the said L. Lake had by the order of the said 
court been discharged, and for such other 
purposes as are in the said act expressed : 

4,Ooiifey. And WHEREAS bv indenture bearing date on 

ance by the "^ " 

M^viiion^ the day of , and made between the said 

al assignee *' ' 

I^TOw**' ^' James of the one part, and the said W%j 
Ward of the other part, the said J. James did 
convey unto the said W. Ward, his heirs, ex- 
ecutors, administrators^ and assigns, all the 
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freehold hereditaments whereof the said L, 
Lake was seised, on the day of then last, 
and also all other the real and personal estate 
•of the said L. Lake, conveyed to the said J. 
James as such provisional assignee as afore- 
said, (subject to the incumbrances, if any, on 
the same), and as to the said freehold heredi- 
taments, to the use of the said W. Ward, and 
his heirs (5), in trust, nevertheless, as to the 
whole of the said real and personal estate, for 
the benefit of the persons specified as cre- 
ditors of the said L. Lake, in his schedule, 
filed in the said court, and against whose de- 
mands the said L. Lake had been discharged 
as aforesaid, and for such other purposes only 
as were in the aforesaid act expressed con- 
5. Pre- cerning the same : And whereas, the here- 
^esah- ditaments hereinafter described were subject 
mortage, to a mortgage to E. Ellis, as the personal re- 
presentative of H. Hands, so far as relates to 
the residue of a term of 500 years therein, 
he being, to that extent, the administrator of 
the goods of the said H, Hands, which were 
left unadministered by W. Wortly (6), as by 
letters of administration, obtained by the said 
E. Ellis, from the prerogative court of Can- 
terbury, and bearing date on or about the 
6.Mort. day of , will appear: And wheeeas, the 
SS^tera' said mortgage has been since paid off, and by 
an indenture bearing date on or about, &c., 
and expressed to be made between the said E. 



assigned. 



^ 
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Ellis of the one part, and the said W. Ward 
of the other part, the residue of the said 
term was assigned to the said W. Ward, dis- 
charged from the proviso for redemption con- 
tained in the indenture by which the said 
7. Sale by term was created: And whereas the said 

auction. 

W. Ward, after duly pursuing the directions 
of the said act of parliament in that behalf (7), 
caused the hereditaments hereinafter de- 
scribed to be offered for sale at a public auc- 
tion, held at on the day of , and the 
said C. Crabb attended the said auction, was 
the highest bidder for the same heredita- 
ments, and declared the purchaser thereof at 
s-Reauestthe prfcc of £ ; And whereas the said 
i^eri- c. Crabb has requested that the same here- 

tance may .» *- 

ed to u^^r ditaments may be conveyed to the uses here- 
terai*^r- inafter limited, and that the said term of 500 
rendered, y^^j.^ therein, so far as it may be subsist- 
ing (8), may be surrendered for the purpose of 
m. Testa- merger : Now this indenture witness- 

tum. ^ ^ • 

eth, that in pursuance of the said recited 
Consider- contract, and in consideration of the sum of 

ation. 

£ of, &c. to the said W. Ward, paid by 

the said C. Crabb at or before the execution 

Trusts on of thcse preiscnts, to be held by him the said 

which it is -_- ___ ■■ i i 

to be held. W. Ward, upon the trusts expressed by the 
said indenture, bearing date on or about the 
day of , the receipt of which said sum, and 
that it is in full for the absolute purchase of 
the fee-simple of the said hereditaments, free 



^ 
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from all incumbrances, the said 'W. Ward 
doth hereby acknowledge, and from the same 
sum doth hereby release the said C. Crabb ; 
he the said T. Tope, by the direction of the 
said W. Ward, and with the consent of the 

ly.oper- said C. Crabb, by these presents doth re- 
a Fc par . j^^^^^ ^^^ ^j^^ ^^^^ j^ ^ Ward by these pre- 
sents DOTH release and confirm (9), and also 
surrender and assign unto the said C. Crabb, 
[Bargain andsak, 18, bargahiors, T. Tope and 
W. Ward, 69.] and his heirs. [Parcels, .] 
[Appurtenances, 19.] Deeds, ibid.] [Haben- 
dum to C. Crabb in fee to uses to prevent dower, 
19.] Covena?it by T. Tape and W. Ward, that 
they have done no act to incumber, 60. ix.] 



(1) These limitations would, until lately, have raised two questions, 
both of which have been much agitated. First, whether by 
conveying to the purchaser to such uses as he shall appoint, and in 
default of appointment to the use of himself in fee, he is not in by 
the common law (a), which would nullify the power. Secondly, 
whether the power is void by coinciding with the, fee. Both points 
are now Settled in the negative, (h) The writer has elsewhere endea- 
voured to give the rationale of them, (c) 

(2) When uses were fiduciary the conveyance of the ceatuique use 
was enabled by the statute of 1 Rich. 3. c. L, to pass the legal estate. 
The question has been raised, and much agitated in modem times, 
whether as a trust is in substance what the ancient use was, that 
statute is not in force and applicable to them. (cQ It is, however, 
generally considered, and always in practice, that that statute was re- 
pealed by the statute of uses. A legislative declaration of the 

(a) I Sand. Uses, 155. 1 Prest Est. 180. 

(6) The first by the case of Moreton v. Lees, cited Sugd. Pow. 133. The latter 
by Maundrell r. Maundrell, 10 Yes. J. 246. Ray v. Pung, 5 Bar. & Aid. 561. 
(c) Essay on Uses, 50, 51— 172. 
Id) See Blake v. Foster, 8 Term Rep. 487—494. 
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contrary is infinitely to be wished, as by giving the cestuique trust 
' the same control over the legal estate that the cestuique use had after 
the statute of Richard, it would obviate ev^ real inconvenience 
arking from passive trusts, whidi of late have been so much com* 
plained of. 

(3) This act was amended by 5G. 4. 0.61., and both acts are 
now consolidated by 7 Gr4. c. 57. 

(4) By 1 G. 4. c. 119. s.4. the prisoner was directed to make a 
conveyance in such manner and form, as the court for relief of insol- 
vent debtors should direct, of all his real (e) and personal estate to 
the provisional assignee, subject, however, to a proviso to be void 
after the petition of the prisoner praying for his discharge, in case he 
did not obtain it. This is, in substance, continued by 7 G. 4. c. 57. 
s. 11., which enacts that the prisoner shall, at the time of subscribing 
such petition, duly execute a conveyance to the provisional assignee, 
in the form annexed to the act, of all his estate, real and personal, 
(except as therein mentioned), subject to a proviso, to be void in case 
of the dismissal of the prisoner's petition. 

The conveyance is to the successors of the provisional assignee. 
It was enacted by 3 G.4. c. 123. s. 1., continued by s. 16. of the 
late act, that all property which vested in the provisional assignee by 
virtue of the prisoner's conveyance, should not remain in him if he 
resigned or was removed, nor in his heirs, executors, or administrators, 
in case of his death, but should vest in his successor in office. 

(5) The insolvent debtor's court may, at any time after the filing 
of the prisoner*s petition, appoint a creditor assignee ; and when 
he has signified his acceptance of the appointment, the estate vested 
in the provisional assignee {/) must be immediately conveyed to 
him in trust for himself and the rest of the creditors ; and it vests 
in him by relation to the conveyance to the provisional assignee, 
except that it does not invalidate any act done thereunder. See 
7 G. 4. c. 57. s. 19. 

(6) The interest vested in the executor by the will of the de- 
ceased may be continued by the will of the same executor {g) ; and 
his executor is the representative of the original defunct ; but it is 
otherwise of the administrator of the executor (A) ; and, therefore, 



(e) For whi^h he may bring ejectment without authority from the court or 
creditors. Doe v. Spencer, 3 Bingh. 203. 

(/) See 3 Bing. 203. 2 Car. & Payne, 79. {g) 1 Leon. 276. 

Ih) Or of the executor of an administrator. Bro. Abr. tit. Administrator. 

M 
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if the latter dies intestate, the comae of lepreaentation is intenapt- 
ed ({), and administiatioa must be committed afiresh of the goods of 
the deceased not administered by the former executor. (A) This 
officer is called an administiator de 6om mm ; but he may have, 
and most frequently, in cases like the presoit, has only a limited 
or special administration, quoad the specific effects ; e. g. the out- 
standing term. 

(7) Now by s. 20. of the late act, the assignees must, within 
six months after the conveyance to them, or widiin such other time 
as the court shall direct, sell the prisoner's real estate by public 
auction, in such manner and at such place as shall, 30 days be- 
fore, be approved in writing by the major part in value of his cre- 
ditors, who shall meet on notice of such meeting, published 14 days 
previous thereto, in the way therein specified. 

(8) It may be observed, that this term did not mecge by the ass^- 
ment to Ward, as he had only an equitable estate. 

(9) The reader will observe, that the ass^nee does not eiLecnte 
the general power, which was vested in the insolvent ; but had not 
the legal fee been vested in T. Tope, he would have been made 
to do this ; for by sec. 12. of 1 G. 4. c. 119. continued by sec. 22. 
of 7 G. 4. c. 57. the assignees are enabled to execute all powers 
which the insolvent might have executed for his own benefit. This 
provision was copied from the bankrupt Acts. 

{i\ SVf. 225. (k) Ibid. 
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PRECEDENT XVI. 

to vses, &c. of a rectory by a surviving 
trustee having the legal estate, and 
who conveys by the direction of the 
gestuique trust for life and cestuique 
trust of the remainder in fee, who co- 
venant for the title. 

This indenture, &c. 

LBurties. between G. Grant, of, &c. of the first part, 
B. Blair, of, &c. widow, of the secoiid part, 
J. Blair, of, &c. of the third part, N. Noble, 
of, &c. of the fourth part, and R. Roe, of, 

ii.Reci- &c. of the fifth part: Whereas, by inden- 

i. Lease tures of IcRse and release bearing date re- 
andreiease gp^^tiy^iy on the and days of , 

the release made between C. Carr of the 
first part, A. Adams of the second part, and 
B. Bond and the said G. Grant of the third 
part, the hereditaments hereinafter described 
were conveyed to and to the use of the said 

totrufttees. B. Boud and G. Grant, and their heirs, on 
divers trusts, by virtue whereof they now 

Trusts, stand limited in trust for the said B. Blair 
for life, with remainder to the said J. Blair, 

2. Agree- her SOU, in fee : And whereas the said B. 

thesur. Boud is dead, and the said G. Grant, in 

yiving 

tiiistee. whom, therefore, the legal estate of the said 

m2 
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hereditaments is now vested^ has agreed to 
join in these presents for the purpose of con- 

3. Con- veying that estate : And whereas the said 
N. Noble has agreed with the said B. Blair 
and J. Blair for the purchase of the said 
hereditaments as hereinafter mentioned, for 
the sum of £ , ^^ and has requested that 
they may be conveyed to the uses hereafter 

m. Tc8- limited :" Now this indenture wit- 

tatttm. 

NEssETH, that in performance of the said 
contract, and in consideration of the sum 
off of sterling money to the said B. 

Blair and J. Blair, paid by the said N. Noble 
at or before the execution of these presents, 
in full for the absolute purchase of the fee- 
simple of the said hereditaments, free from 
all incumbrances, the receipt of which said 
iv.opera- sum the said B. Blair and J. Blair do hereby 

tire part. •' 

acknowledge and therefrom respectively re- 
lease the said N. Noble ; — he the said G. 
Grant, at the request of the said B. Blair 
and J. Blair, by these presents doth re- 
lease, and the said B. Blair and J. Blair, 
according to their respective interests, by 
these presents do grant, release, and con- 
firm, unto the said N. Noble [Bargain and 
sale, 18, Bargainors, G. Grant, B. Blair, and 
J. Blair, 69.] 
Pwrccis. And his heirs all that the parsonage or rec- 
tory impropriate of B , in the said 
county of , with the glebe lands. 



s 
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tithes (1), and other, &c. [Appurtenances, mp. 
19. VI.] 
[Deeds, 19.] 
v.Haben- To HAVE AND TO HOLD the hcredita- 

dum. 

ments (2) hereinbefore described, with their 
appurtenances, to the said N. Noble and 
his heirs to the uses [ Uses to prevent dower, 
19, IX.] 

VLCove- [Covenant by the said G. Grant, that he has 

i.By trus- ^^^ fijQ act to incumbcr, 61.] 

tee. ^ ' -^ 

2. For the And the said B. Blair, as concerning: the 

title by 

cestuique acts and defaults of herself, and her ances- 

trust for 

life and tors or tcstators, but to the value only of her 

person in /»•/•• 

remain- equitable estate for life in the said heredita- 
ments, and the said J. Blair, as concerning 
only the acts and defaults of himself and 
his ancestors or testators, but to the value 
only of his equitable remainder in fee in the 
said hereditaments, do hereby severally co- 
venant with the said N. Noble as follows, — 
that is to say, that notwithstanding any 
thiog mB.de, done, or suffered, by them the 
said B. Blair and J. Blair, or either of them, 
their or either of their ancestors or testa- 
tors, or by the said G. Qrapt (except as 
hereinafter is excepted), they the said 6. 
. : Grant, ©• Bla^r, and J. £flair, or one of 
jthem, now have or hath in themselves, him- 
self, or herself, good right, &c. [vid. sup. 95. 
as connected with 20. substituting, however. 
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(96) far the " said G. Carr, deceased/' " the 
ancestors or testators of the said B. Blair 
and J. Blair respectively, or any of them/'] 

(1) Whatever is appendant \?ill pass under the word appmr* 
ienances. (a) And an express mention of the tithes as an ap- 
pendancy to the principal sabject-matier of the deed, seems to 
make no difoeoce ; for if one convey a rectory, and all tithes 
thereto belonging, if the rectory does not pass from the conveyance 
being insufficient for the transfer of corporeal, though abstractedly 
sufficient for that of incorporeal hereditaments^ die tithes do not 
pass. (6) 

(2) That the word '' hereditament" will include a rectory, par- 
sonage, Sec, see R. Dyer, 351. a. 



PRECEDENT XVIL 

OF AN ESTATE PUR AUTER VIE; AN INFANT 

TRUSTEE WHO HAS THE LEGAL ESTATE, JOIN- 
ING WITH THE VENDOR TO CONVEY IT UNDER 
7 ANNE, C. 19. AND AN ORDER OF THE COURT 
OF CHANCERY. (1) 

This indenture, made, &c. 
I. Parties, between R. Rich, of, &c. of the first part, 

W. Wills, of, &c. of the second part, and B. 
u. Reci^ Ball, of, &c. of the third part : Whereas, 



(a) 3 Lev. 165. and in general ^te incident passes without it. Comyn's Die. 
Grant, E.{IL) 
{i) See Sar. 63. where the rectory did not pass for defect of livery. 



■^ 
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1. Lease by indenture bearing date on the day 
liyei. (2) of , and made between G. Grail of the 

one part, and J. Rich of the other part, for 
the considerations therein expressed, the 
said G. Gall did demise unto the said J. Rich> 
his heirs, executors, administrators, and as- 
signs (3), the hereditaments hereinafter de- 
scribed thenceforth during the lives of A. B. 
and C. and the life of the survivor of them 
intnut. (in trust, however, for the said W. Will*), 
under the yearly rent of £10, payable as 
therein mentioned, and subject to the cove- 

2. Trus- nants therein contained : And whereas the 

tee*8 , . 

death in- said J. Rich has since died intestate, as far 

testate. 

as relates to the said hereditaments, leaving 
the said R. Rich, who is now a minor, his 

3. Con- eldest son and heir atlaw : And whereas the 

said W. Wills has contracted with the said B. 
Ball for the sale of the said hereditaments 
as hereinafter mentioned, for the sum of £ : 

HI. Testa- Now THIS INDENTURE WITNESSETH, that 
turn. 

in consideration of £ of sterling money to 
the said W. Wills paid by the said B. Ball 
immediately before the execution of these 
presents, in full for the absolute purchase 
of the said hereditaments during the con- 
tinuance of the several lives aforesaid, free 
from all incumbrances (except as hereinafter 
mentioned), the receipt of which said sum 
the said W. Wills doth hereby acknowledge, 
and therefrom release the said B. Ball; — 
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^^ he the said R. Rich^ at the request of die 
In per- said W. Wills, and in performance of the 

formanoe 

^^ trusts reposed in his said £etther, deceased (4), 
andofaa and in obedience to an order of the high 

order of ^ 

<*«n<»7» court of chancery on the 16th day of July 

last past, made on the petition of the said 

^^of ^' Wills, and pursuant to a statute passed 

7 Anne, jn the 7th year of the reign of Queen Anne, 

intituled, '' An Act to enable infants who are 

seised or possessed of estates in trust or by 

way of mortgage to make such conveyances 

Releases, of such cstatcs," — by thcsc presents doth 

ceatuiqtie rcleasc, and he the said W.Wills by these pre- 

grants, scuts DOTH grant, rclcasc, and assign, unto 

the said B. Ball and his heirs [Bargain and 

sale, 18. Bargainors R. Rich and W. Wills, 59.] 

Fsrceis. all, kc. [^Parcels.'] [^Appurts.'] and all the 

tenant (5) right of renewal (if any) and interest 

whatever, of the said R. Rich and W. Wills in 

the said hereditaments, together with the 

n^. Ha- aforesaid indenture of lease : To have and 

bendum. 

TO HOLD the hereditaments hereinbefore 
described, with their appurtenances, unto 
the said B. Ball and his heirs, henceforth 
during the natural lives of the said A. B. and 
C. and the life of the survivor of them, sub- 
ject, however, to the rent, covenants, and 
agreements contained in the said indenture 
of lease, and which were to be paid and per- 
, formed by the said J. Rich, deceased, his 
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V. Cove- heirs and assigns : Ani> the said W. Wills 

nants for 

thetiuc doth hereby, for himself and his heirs, cove- 
nant with the said B. Ball, his heirs, exe- 
Ji ht^ cutors, administrators, and assigns, that not- 
convey. withstanding any thing made, done, or suf- 
fered by him and the said J. Rich, deceased, 
and R. Rich, or either of lliem, they the said 
W. Wills and R. Rich, or one of them, hath 
good right to convey the hereditaments here- 
by released in manner aforesaid: And that 
subject to the payment of the rent, and ob- 
servance of such of the covenants and agree-^ 
ments in the said indenture of lease as run 
2, jjuiet with the land, it shall be lawful fot 
ment. the Said B. Ball and his heirs and assigns 
at all times hereafter, during the continuance 
of the estate hereby conveyed, peaceably to 
"enjoy the same hereditaments with their ap- 
purtenances, and to receive the profits thereof 
without, &c. [tU ^up. 20. 2.] 
3 .Free^ {FoT freedom from incumbrances, ut sup. 21.] 

dom from 

mciim- (except the rent, covenants, and agreements 
contained in the said indenture of lease on 
the part of the said J. Rich, deceased, his 

4. Further hcirs and assigns) [For further assurance " of 
"*°^ the said hereditaments held for the lives 
of the said A. B. and C. and the life of the 
survivor of them," vid. sup. 21.] 

5. Pur- And the said B. Ball doth hereby, for him- 

chaser's . . 

covenant, self and his heirs, covenant with the said 
R. Rich, his heirs, executors, admiiiistrators^ 
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and assigns, that he and his heirs, some or 
one of them, shall at all times hereafter 
during the continuance of the estate hereby 
released, pay the rent and perform the cove- 
nants and a^eements in the said indenture 
of lease reserved and contained, and from 
the same respectively, and all expences on 
account thereof, indemnify the said R. 
Rich, his heirs, executors, and administra- 
tors. (6) In witness, &c. 

(1) The statute 7 Anne, c. 19. enables and compels all infant trustees 
and mortgagees to convey as the court of chancery or exchequer shall 
direct ; only, however, when they are bare trustees, not where they 
are to execute particular trusts, (a) But it is now held (6), contrary 
to the older authorities (c), that a constructive trust, raised by a 
contract for the sale of an estate, is within the statute. 

(2) A leasehold for another's life is, in the strict propriety of 
legal language, an estate pur auter vie ; — of course a freehold, and 
only transferable by the same species of conveyance as is requisite 
to pass an estate in fee. Sir W. Blackstone, on coming to an as- 
signment, observes, that ^' it is properly a transfer or making over 
to another of the right one has in any estate, but that it is usually 
applied to an estate for life or years." {d) This is exceedingly in- 
accurate. An assignment, properly so called, is confined to an estate 
for years, {dd) An estate for life in possession cannot be passed but by 
feofiment or lease and release. 

(3) The propriety of inserting the words of limitation in the re- 
cital of a lease pur auter vie, may be inferred from what has been 
said in. a former page, (e) 

(4) The express negation of a covenant or warranty, &c. which, 
notwithstanding the utter impossibility of its arising (/), many gen- 
tlemen would throw in here, is omitted in this place, as well as in the 
subsequent grant by the cestuique trust. 

(a) 2 Cox, 221. Ibid. 422. {b) Smith v. Hibbard, 2 Dick. 730. 

(c) P. Wms. 549. 3 Ibid. 387. 2Ve8.559. 
{d) 2Comm.326. 

[dd) This point is again adverted to in a future page, with reference to the strict 
meaning of the word *« feoffment." (f) P. 41. (n. 36.) 

(/) See 1 Inst. 384. a. n. 1. 
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(5) The interest which is generally termed a tenant right of 
renewal^ is particularly applicable to leases from the crown, from 
the church, from colleges, or from other corporations ; and though 
only a matter of favour and chance^ the right to it is guarded by 
courts of equity, (jg) 

(6) Vid. Sup. 146. n. 6. 



(g) How far, aod in what maimer^ it is recognised by equity, see But. Co. 
Litt. 290. b. XI. 
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CHAPTER n. 



APPOINTMENT. 



In the observations we have had occasion to make on the 
nature of powers, much has necessarily been said which 
might, perhaps, be more peculiarly applicable to appointments ; 
the power and appointment which exercises it possessing, in 
truth, the close connection of cause and effect. 

The few remarks which it will be proper to make on this 
assurance, will be introduced in the annotations on it ; and 
as a brief but able explanation of its abstract nature has been 
given by a contemporary writer (a), the author will refer his 
readers to it, taking the liberty, however, of dissenting from 
some of its propositions. That gentleman observes, that 
" the difference between an appointment and a declaration 
of use consists in the latter being an original disposition of 
the use by the express consent of the parties, which prevents 
it from following any implied designation which the rules 
of law might otherwise prescribe, and the former being a 
limitation of the use by a separate instrument derived from 
and conformable to a power reserved or contained in the 
original conveyance, by which the seisin to serve the uses is 
transferred ; whence it necessarily alters, abridges, or suspends, 

[a) See 2 Sand. Uses, tit. Appointment. 
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the use previously declared upon such original conveyance." (5) 
But this mod^ of distinguishing them is ccmceived to be 
objectionable. An appointment^ undoubtedly, is a declaration 
of use ; being, to a common declaration, as the species to the 
genus. It is, therefore, a declaration of use, possessed of 
certain specific qualities; the principal of which, — viz. its 
power of barring dower (c) or curtesy ; — of raising a use 
which may operate as a remainder expectant on a particular 
estate created by the instrument containing the power (d), 
notwithstanding the rule, that the paiticular estate and re- 
mainder must be limited simultaneously (e) ; — its important 
effect of admitting, in a similar manner, the rule in Shelley's 
case (J), notwithstanding that rule requires the limitations 
of the freehold and inheritance to be in the same deed or 
will (g) ; — will be found to emanate from its retrospec- 
tion to, and legal combination with, the conveyance creating 
the power. (A) Again, a declaration of use is not necessarily 
an original disposition of the use, preventing it from following 
any implied designation which the law might otherwise pre- 
scribe; as this definition is evidently inapplicable to de- 
clarations subsequent. And an appointment does not neces- 
sarily alter, abridge, or suspend, the use previously declared 
upon the original conveyance. If there be a conveyance 
to the use of B. for life, remainder to such uses as he shall 
appoint, without any ulterior declaration of the^ use in de- 
fault of appointment, the inheritance results ; and when the 
appointment is made, the implied designation of the rules of 
law is prevented precisely, to this purpose, the same as in 
the case of a declaration subsequent ; and here, consequently, 
the limitation in the appointment does not alter, suspend, 
or abridge, any use previously declared. 

(b) 2 Sand. Uses, 71. (c) Ray v^PnDgr, 5 Bar. & Aid. 561. 

(</) The writer has endeavoured to eymee and explain tihis in his Essay on 

Remainders, p. 45. (e) 1 Inst. 49. a, 

(/) Feame, 74—6. (jf) Dong. 470. 
(A) 7 Term Rep. 347. 
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It will not be necessary to present the reader with a 
simple appointment in its separate state;-— first, because 
it is rarely alone the medium of a purchase deed ; — secondly, 
because it may be easily abstracted from the accompanying 
conveyance. 



PRECEDENT XVUI. 

APPOINTMENT TO THE USUAL USES OF A PUR- 
CHASE DEED, WITH A RELEASE BY WAY OF 
FURTHER assurance; IN WHICH THE VENDOR 

retains the title deeds, and covenants 
to produce them. 

This indenture, &c. 
L Forties, between A. Adams, of, &;c. of the first part, 

H. Hale, of, &c. of the second part, and 6« 
iLRed- Gross, of, &c. of the third part : Where- 

tU8* 

LConvey- ^^ (})» ^Y indentures of lease and release, 
^,^ bearing date respectively on or about (2), 
&c. the release expressed to be made be- 
tween N. Nokes of the first part, the said 
A. Adams of the second part, and D. Doe 
of the third part, for the valuable considera- 
tions therein expressed, various heredita- 
ments, and, among them, those which are 
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hereinafter described, were conveyed to the 
said A. Adams and his heirs to such uses 
generally, as he, at any time or times, by 
any deed or deeds to be sealed and deliver- 
ed by hini in the presence of and attested 
by one or more credible witness or witnesses, 
should appoint ; and in default of such ap- 
pointment, and in the mean time subject 
thereto, to the use of the said A. Adams for 
life, remainder to the use of the said D. Doe 
and his heirs during the life of the said A. 
Adams in trust for him and his assigns, with 
remainder to the use of the said A. Adams 

2. Con- and his heirs [Contract for sale, sup. 18.] ; 

Testatum. [Testatum , ibid.'\ 

m. Opera- He the said A. Adams, in the exercise of the 

tiire part. 

aforesaid power, " and of every other power 
enabling him in this behalf (3)," by this his 
deed sealed and delivered in the presence of 
the two credible persons, whose names are 
hereon indorsed as witnesses attesting such 

LAppofDt- sealing and delivery, doth apj>oint, that 
all the hereditaments hereinafter described, 
shall, immediately after the execution of 
these presents, enure to the uses hereinafter 
limited (4) ; and by way of further assur- 

2. Release, s^ce Only (5), by these presents doth grant 
and release to the said H. Hale [Bargain and 
saky 18.] and his heirs [Parcels.'] [Appur- 
tenancesy 19.] : 
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iv.Ha. To HAVE AND TO HOLD the hereditaments 
hereinbefore described to the said H. Hale 
and his heirs to such uses generally (6), by 
way of rent-charge or otherwise, as he, at any 
time or times, by any deed or deeds law- 
fully executed (7), shall appoint, and in 
default of and subject to such appointment, 
and as to those parts of the said premises to 
which it shall not extend (8) [Dower ^ uses, ut 
supra y 20.] : 

v.co^e- And the said A. Adams doth hereby, for 

nants. 

himself and his heirs, covenant with the said 
H. Hale, his appointees, heirs, and assigns, 
in manner following, — that is to say, that 
notwithstanding any thing made, done, or 
suffered, by him the said A. Adams, he hath 
1. Right good right by these presents to appoint the 

to Appoint , 

•ndwMi- said hereditaments to the uses herembefore 
limited ; and also, by way of further assur- 
ance, to release the same hereditaments iiv 
manner aforesaid, and according to the in- 
tent of these presents [the other covenants 
for title as in p. 20, 21. except that when the 
grantor, his heirs and assigns, are th^e 
spoken of, the tvord appointees must be added 
VI. Red- ^0 them]: And whereas the title deeds 
Title deeds ^^^ writiugs relating to the said purchased 
^^^M- premises, relate also to more valuable lands 
^^* of the said A. Adams, and are therefore to 
remain in his custody, on his covenanting 
to produce them, and furnish attested copies 
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of them, to the effect hereinafter contained : 
vn. Fur- Wherefore this indenture lastly 

ther testa- 
tum. WITNESSETH, that in pursuance of the same 

agreement, and for the considerations afore- 
said, the said A. Adams doth hereby, for 
Covenant himsclf and his heirs, further covenant with 

to produce 

^«™' the said H. Hale, his appointees, heirs, and 
.assigns, that he, the said A. Adams, his 
heirs, appointees, or assigns, unless prevent- 
ed by fire, or some other inevitable accident, 
which may happen to the deeds and writings 
hereinafter mentioned, while kept by the 
said A. Adams, as he shall keep his own 
deeds and writings or other valuable effects, 
will, from time to time hereafter, on every 
reasonable request in writing, and at the 
costs of the said H. Hale, his appointees, 
heirs, or assigns, produce or cause - to be 
produced (but in England only) unto the 
said H. Hale, his appointees, heirs, or as- 
signs, or to any person or persons whom he 
or they shall, under his or their hands, ap- 
point for that purpose, "or to any court of 
law or equity, or at any trials, hearing, com- 
mission for the examination of witnesses, 
or otherwise (9)," as occasion shall require, 
the said several deeds and writings, un- 
defaced, and uncancelled, for the proof of 
the title of the said H. Hale, his ap- 
pointees, heirs, or assigns, to the said pre- 
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andgiTe mlses *. And ALSO, that the said A. Adams^ 
S^ his heirs, executors, or administrators, will, 
from time to time, at the request and costs 
of the said H. Hale, his appointees, heirs,, 
or assigns, deliver to him or them fair, true, 
and attested copies or extracts c^ and from 
the same deeds and writings, or any of 
them, and suffer such copies and extracts 
to be examined with the originals thereof,, 
either by the said H. Hale, his appointees,, 
heirs, or assigns, or any person or persons 
whom he or they shall appoint in manner 
aforesaid for that purpose. (10) In witness,. 
&c. 



^I) When brevity is desirable, we may, in an appcHntmeat, adopt 
a mode of recital analogous to that of the seisin of the vendor. 
For as, abstractedly speaking, enough is said when the nature of 
the title is accurately demonstrated, it is sufficient to recite, simply^ 
that the hereditaments hereinafter described now stand limited tcy 
such usesy &c, 

(2) The reference in the opeiative part of the appointment to the 
power contained in a particular indenture would create a dependency 
on the recital of it (a), but for the usual sweeping declaration that 
the deed is in execution of all other powers, &c. If that declaration 
be omitted, these cautious words should therefore be inserted ; and 
vice versd. (b) 

(3) Mr. Butler remarks, that this precaution is often proper, but 
certainly sometimes superabundant, (c) As at the present day it is 
the invariable practice to recite deeds as bearing date on or about,. 
&c., a case must be of an extremely singular cooiplexion in which 
this clause is not superabundant. 

(4) The student will observe, that the appointment is to the use* 



(a) Sec p. 24. (n. 6.) (b) Vid. infm. 

(c) Co. Liu. 272. a. VII. 2. 



\ 
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hereiaafter limited. This remark is material, because with those who 
are ignorant of the nature and effect of an appointment, it is a com** 
mon error to make the appointment to the releasee himself. The 
consequence is, that as an appointment is only a limitation of use, 
the legal estate, and not a mere seisin to uses, rests in the purchaser, 
and when he executes his power of appointment, he gives only an 
equitable interest to the appointee, as the use in such appointee is a 
use upon a use. 

(5) We may omit the double testatum as most unquestionably re- 
dundant. In all the cases on the question whether an assurance of 
the fee made by the grantee under a release to uses, operated as an 
appointment or a conveyance, the courts have admitted intention to 
be the governing principle. It is true, that such intention has been 
deduced from accompanying circumstances ; and when the words of 
appointment and conveyance have been confounded, it has led the 
courts to o^;>osite results. Up to a recent period a conveyance made 
by a person who has a power of s^pointment, with the fee in default 
of appointment, without any reference to the power, was held to have 
been decisive evidence of an intention not to execute the power, (d) 
In Cox V. Chamberlain (e), proceeding also upon the ground of in- 
tention, it was decided that when such a donee makes, an instrument 
blending the words of appointment and conveyance, and the effect of 
its operation as an appointment would be to create equitable instead 
of legal estates, and thereby frustrate its object, it shall be construed 
to be a conveyance. In the late case of Wynne v. Griffith (/), the 
limitations were (so far as is material to the present point), to such 
uses as A. B. C. and D. should jointly appoint, and in default of 
such appointment, to the use (as to part of the premises) of C. for 
life, with remainder as to that part, and immediately as to the rest of 
the premises, to the use of A. in fee. A. B. C. and D. granted, 
bargained, sold, released, confirmed, directed, limited, and ap- 
pointed, to L. in fee, to the use (among other uses), of himself for 
a term of 500 years, in trust to raise portions. L. was also made 
trustee to support contingent remainders. It was held that the latter 
instrument operated as a conveyance. As the judgment of the 
court was given by certificate, we are left to infer the reason on which 
they grounded it, and that appears to be the intention deducible 
from the circumstance of the deed having been to uses, and clearly 



(d) Clere's Case, 6 Rep. 17. Cro. Eliz. 877. Cro. Ja. 31. 

{€) 4 Ves. J. 631. (/) 3 Bingh. Rep. 179. 

N 2 
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contemplating a mere seisin in L., the grantee, to serve themr ; — a con- 
trary supposition militating with the fact of the term being limited to 
him, and of his being a trustee, to support contingent remainders. But 
though there was no allusion to the power in the deed on which the 
question arose, this case goes farther than Cox v. Chamberlain, where 
the conveyance was expressed to be made in pursuance of aU 
powers ; for (as we have seen) two only of the donees had an interest 
in default of appointment, and the fee in the whole premises was in 
fact vested in one of them ; and it was, therefore, a great stretch of 
the pre-existing rule to construe the instrument a conveyance. (^) 
The inference which may be drawn from these two cases is, that the 
circumstance of the parties intending the instrument to be ui s^ 
pointment is immaterial, if it can only effectuate their view, by 
operating as a conveyance ; the attainment of the contemplated ob- 
jects being assumed as the general and predominating intent, which 
an appointment was erroneously supposed to be the means of execut- 
ing. The case of Roach v. Wadham (A), in which the instrum^it 
was deemed an appointment, is professedly founded on the same 
principle of intention, but deducing it from different sources, and 
leading to different results. It seems to establish that when the 
donee of a general power, with the fee in default of appointment, 
makes an assurance in which the words of appointment and convey- 
ance are blended, the junction of the grantee to uses is such strong 
evidence of intention to exercise the power, that it must appear y&rj 
clearly from the deed, or the covenants therein, that it could not 
take effect unless it operated as a conveyance out of the interest. 
But the authority of this case is questionable ; for not only is it at 
variance with the cases of Cox v. Chamberlain, and Wynne v, Grif- 
fitb, but with the principle established in Clere*s case, that where 
the party has an interest as well as a power, he shall be taken to 
convey the former, and not to execute the latter. How the concur- 
rence of the grantee to uses elicits an intent to exercise the power, 
it is not easy to perceive ; for no point is clearer than that his con- 
currence is as nugatory in the one case as in the other. As the ex- 
ecution of a power in a conveyance to uses is but an event raising a 
use, as well might it be said that when the event happens, on which a 
future use is limited to arise, the use does not shift or spring up of 



(g) For as to two of the donees, (indeed to three of them, in respect to the fee), 
the case fell within the letter, though not within the spirit, of the mle established 
in Hoh. 160. and in 6 Rep. 17. 

(A) 6 East, 289. 
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itself, but the grantor of the seisin must convey to the cestuique use. 
But, to conclude, the point which has been discussed can only arise, 
when from a confusion of the words of conveyance and appointment, 
the intention may be deduced from attendant circumstances. It 
would be quite preposterous to contend, that any state of things 
would justify the courts in construing an instrument as a mere con- 
veyance, when an appointment in pursuance of the power is first 
formally and distinctly made, and then a conveyance expressing to be 
only by way of further assurance. The insertion of another testatum 
clause is, therefore, nugatory. 

(6) The present form is somewhat varied from, and briefer than 
the former one, p. 19. ix. 

(7) Vid. sup. p. 40. (32.) 

(8) It is clear, that without this express provision, the use would 
remain in the purchaser in so much of the land as the appointment 
did not embrace ; for the use which is declared to him is in this re- 
spect evidently analogous to a resulting use, as to which the rule is, 
that so much of it as the grantor does not dispose of remains in 
him. (i) 

(9) It is, I believe, an alnrost universal practice to add this indefi- 
nite provision, and when it is added, the previous specification of 
course is useless. Some gentlemen, however, do not extend the 
anticipated requisition beyond definite limits ; and if the specification 
be full and accurate, this plan is, perhaps, the preferable one. This 
provision has been elsewhere expressed thus (k), " at any trial, 
hearing, or examination in any court of law or equity, or other judi- 
cature, or upon the execution of any commission in England, as oc- 
casion shall require ;" omitting or otherwise. 

(10) Mr. Feame thought (J) (but his opinion in this respect was 
never attended to), that where a vendor retains the title deeds, he is 
bound to enter into covenants extending to the acts of the persons 
against whose acts he is indemnified by the deeds in his possession. 
In practice, however, he never enters into more extensive covenants 
on this account, (m) 

Where a purchaser cannot obtain the title deeds, but only attested 
copies of them, it is because the latter are not sufficient security to 
him, that he is also entitled, at the expense of the vendor, to a cove- 
nant to produce the deeds themselves, at the expense of the pur- 

(«) Co. Litt. 23. a. The principle of this rule applies more strongly to the land 
than to the estate. 

(k) 2 Sand. Uses, 146. 4th Ed.' 

(/) Posth. 1 10. (w*) Sugd. Vend. 469. 7th Ed, 
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chaser (n) ; which should, ia most cases, be made by a separate deed. 
Mr. Sugden observes, that where a vendor retains the deed, by which 
the estate he is selling was conveyed to him, (which is mostly the 
case when it relates to other estates), it seems advisable for the pur- 
chaser to require a memorandum of his purchase to be indorsed on 
such deed, (o) This remark is just ; for even when the title may 
appear to be legal, it may, in fact, be only equitable ; a term may be 
outstanding; and such a memorandum would then be the only 
means of preventing a vendor, under these circumstances, of com- 
mitting an effective fraud, by selling the lands again to a band fide 
purchaser without notice, who may on discovering the previous sale,, 
protect himself by takmg an assignment of the term, (p) This he 
may do, though \h& first purchaser, the person equitably entitled to 
the estate, has let it to a tenant who has taken possession ; for notice 
of a tenancy will not, it seems, affect a purchaser with constructive 
notice of the leissor's title. (<i) 

It is not unusual to add a proviso to this covenant, determining it 
in the event of the vendor's selling the part of the lands which he re- 
tains, and procuring him to whom the lands are sold and deeds 
delivered, to enter into a similar covenant with the first purchaser. 
The defeasance may be as follows : — 

'' Provided nevertheless, that if the said A. Adams, his heirs,, 
appointees, or assigns, shall make an absolute and bond fide sale and 
conveyance of the other hereditaments to which the said deeds and 
writings relate, '^ and which are comprised in the before recited inden- 
tures of lease and release," or of the greater part in value of those 
hereditaments, and shall procure such grantee or grantees to enter 
into a covenant in relation to the same deed^ and writings, to as full 
an extent as the one hereinbefore contained, and shall deliver such 
covenant (r) unto the said H. Hale, his heirs, appointees, or assigns^ 
then the foregoing covenant shall cease, without prejudice, however, 
to any right which may have accrued to the said H. Hale, his heirs^ 
s^ppointees, or assigns, for any breach of the said covenant prior to 
its cesser. 



(n) 2 Esp. Ca. 640. d. (o) Vend. 465. 

(p) Vid. sup. 69. {q) Sugd. Vend. 745. 

(r) It is generally said deed of covenant ; but as the word '* covenant " supposes 
a deed, (see Touch. 160) , the expression is an incorrect one. 
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PRECEDENT XIX. 



OF THE EQUITY OF REDEMPTION OF AN EQUI- 
TABLE REMAINDER IN FEE, IN FREEHOLD AND 
COPYHOLD LANDS, BY HUSBAND AND WIFE, IN 
PURSUANCE OF ADJOINT POWER; — PART OF 
THE CONSIDERATION BEING AN ANNUITY, 
SECURED ON THE PURCHASED PREMISES, AND 
PAYABLE TO THE VENDORS FOR THEIR SUC- 
CESSIVE LIVES. 

I Parties. ThIS INDENTURE, &C. 

Between M. Mott, of, &e. atid G. his wife, of 

the one part, and P. Pitt, of, &:c. of the other 

II. Red- part : Whereas, by certain indentures of 

1. settle- lease and release bearing date respectively on 

or about, &c., the release expressed to be 

made between R. Roe of the finst part, D. 

Doe of the second part, P. Piatt of the third 

part, N. Nash of the fourth part, and M. Mott, 

and G. his wife, of the fifth part ; and by a 

declaration of the uses of a fine in the same 

release mentioned, the freehold hereditaments 

hereafter described were conveyed to the 

Uses of use of the said P. Piatt for her life, with re- 

the free" 

howiands. mainder to the use of the said N. Nash in fee ; 

Of tke CO- and by a surrender then to be made of the 
copyhold hereditaments hereafter described, 
pursuant to a covenant in the said indenture 
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of release, the same were to be assured to the 
use of the said P. Piatt for her life, with re- 
mainder to the use of the said N. Nash and 
his heirs, to the intent ^at the said P. Piatt 
might be admitted tenant thereof for her life, 
Dcaua- with remainder to the said N. Nash and his 
tnut. heirs (1) ; and the said indenttire of release 
declared that the said 'freehold and copyhold 
hereditaments (subject as aforesaid), should 
be held by the said N. Nash and bis heirs 
upon such trusts as the said M. Mott and G. 
his wife, at any time during their joint lives, 
by any deed or deeds under their hands and 
seals, to be executed in ^e presence of and 
• »M.«^ attested by * one or more credible witnesses, 
should appoint (2), and subject thereto in 
trust for the said M. Mott and G. his wife, 
3J^ipoiBi- and their heirs: And tuebeas, by an in- 
var c/ denture bearii^ date the day of , and 
made between the said M. Mott and G. his 
wife, of the first part, R. Resd, of the second 
part, and the sud N. Nash of the third part, ior 
the considerations therein expressed, they the 
. Mott and G. his wife jointly, in pur- 
I of the aforesaid power, did by that 
deed, executed as thereby required, di- 
aad appoint the said freehold and copy- 
hereditainents to be held by the sud N. 
and his heirs m trust to secure to the 
Read the aaid sum of £ , with 
for the same, and to that end 




FR£€. XIX.] Appointment. 185 

upon trust for sale as therein mentioned : 

3. Money AnD WHEREAS, the Said SUHl of £ Still 

stilldae. - r -ru -rk 

remains due to the said R. Read: And 
4. Con- WHEREAS, the Said P. Pitt has agreed with 

tract. 

the said M. Mott and G. his wife, for the pur- 
chase of their equity of redemption in the 
said freehold and copyhold hereditaments, on 
the terms and for the considerations hereinaf- 
ni. Testa- ter specified (3) : Now this indenture wit- 
nesseth, that in pursuance of the said agree- 
ment, and in consideration of the said sum of 
£ , so due to the said R. Read as afore- 
said, and in satisfaction thereof, and in consi-^ 
deration also of the sum of £ to the said 
M. Mott and G. his wife, paid by the said P. 
Pitt at or before the execution of these pre- 
sents, the receipt whereof they do hereby ac- 
knowledge, and therefrom release^the said P. 
Pitt, and also in consideration of an annuity 
of £ , secured and payable as hereinafter 
ly. Opera- mentioned, they the said M. Mott and G. his 
Appoint^ wife jointly, in exercise of the aforesaid 
power (4), " and of all other powers in the 
same behalf," by this their deed executed by 
them in the presence of the credible witnesses, 
whose names are hereon indorsed, do ap- 
point unto the said P. Pitt and his heirs, all 
Deed8,&c. [Parcels.'] [Appurtenances, 19. .] [Deeds, 

V. Haben- ibid.] To HAVE AND TO. HOLD the Said 

' freehold and copyhold hereditaments herein- 
before described, with their appurtenances, to 
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rafajeetto ^ and U> the use of the said P. Pitt and his 
heirs, subject nerertheless to an estate for 
the life of the said P. Piatt, and to the said 
annuity of £ , payable thereout to the 
said M. Mott daring his life, and after his 
death to the said G. Mott during her life, and 
intended to be charged thereon by an inden- 
ture bearmg even date with these presents (5) : 

VI. Cove- And the said M. Mott doth hereby for him- 

nants for 

tiiB title, self (6) and his heirs covenant with the said 
P Pitt, his heirs and assigns, that notwith- 
standing any thing made, done, or suffered 
by him the said M. Mott, or his said wife, he 

1. Good hath good right to appoint the said freehold and 

fiff lit to _ 

i^point. copyhold hereditaments in manner aforesaid, 
and according to the intent of these pre- 

2. i^orqui- sests : And that it shall be lawful for the said 
ment. P. fjtt, his heirs and assign;^, at all times 

hereafter peaceably to enjoy the same here- 
ditaments, with their appurtenances, and to 
receive the rents, and all arrears thereof now 
duCj without any interruption or disturbance 
from the said M, Mott and G. his wife, or 
either of them, orof any person lawfully or equi- 
tably claiming or to claim any interest in the 
same hereditaments or any of them, by, un- 
der, or in trust for, the said M. Mott and G. 
Excep- his wife, (except the said P. Piatt, in respect 
of her aforesaid life-estate, and also except 
the high lord or lords of the fee of the said 
premises in respect of the rents, suits, and 
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services to be paid and perfonned therefore, 
and also except in respect of the aforesaid an- 
3. Forfur- nuity of £ ) : And moreover, that they 
ance. the Said M. Mott and G. his wife, and every 
person rightfully claiming or to claim any 
interest in the said freehold and copyhold 
hereditaments, or any part thereof, from, un- 
der, or in trust for them or either of them, 
. (except as aforesaid), shall at all times here- 
after, at every reasonable request, and at the 
sole expence in all things of the said P. Pitt, 
his heirs or assigns, make and do, or cause ta 
be made and done, all such further lawful and 
reasonable acts and assurances in the law, be 
the same by fine, common recovery, deed en- 
rolled or otherwise ; for more perfectly assuring 
the said freehold and copyhold hereditaments, 
with their appurtenances (subject as aforesaid) 
to and to the use of the said P. Pitt and his 
heirs, as by him or them, or his or their 
counsel shall* be reasonably advised and re- 
quired, so as, &c. [sup. 22.] In witness, &c. 



(1) The admittance of the tenant for life is the admittance of the 
person in remainder, (a) This is one illustration of the general rule, 
that the particular estate and remainder form but one estate, (b) 

(2) Of course this power is purely equitable ; for N. Nash to«k 
the legal estate in the freeholds by the use being declared to him (c) ; 
and as to the copyholds, there was no necessity to declare the use 



(a) The author has given the qualifications of this position in his Essay on 
llemainders, p. 65. 

(6) Ibid. 63. Bac. Abr. Rem. (T.) 
(c) 1 Sand. Uses, 93. Comb. 313. 
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to a gratuitous surrenderee in order to give him the legal estate 
therein ; for to this extent the statute of uses does not extend to 
copyholds, (d) When uses are limited in copyhold surrenders, 
they are declared on the seisin of the lord ; — that is, the surrender 
b at once to the uses. 

(3) The practice of specifying in the recitals of the contract, all 
its terms, when numerous and particular, and of repeating them 
nearly totidem verbis in the witnessing part, is surely indefensible. 

(4) It is observable, that as the power overrode only an equita- 
ble interest, and a mortgage is in equity regarded as a mere pledge, 
and, consequently, as but a partial disposition of the property 
which leaves the substantial ownership in the mortgagor, the power 
was not exhausted by the first appointment. Had it embraced 
a l^;al estate, a mortgage in fee by appointment would, at law, 
have totally extinguished it ; but equity would have preserved it, 
even in that case, over the equity of ledemption. 

(5) Some gentlemen would insert here a declaration, that the 
trustee '' should stand seised to the use of the purchaser," &c. ; 
bat as the legal estate follows the trust, which is formally and 
efficiently transferred by the appointment, such a declaration is 
useless. 

(6) It is common but inaccurate to make the grantor covenant 
£(x himself " and the said his wife, and for his and 
her,*' &c. The impropriety of this form arises from the husband's 
inability to bind the wife or her representatives. 

{d) Gilb. Ten. 170. Cro. Tar. 44. How far it does, the author has elsewhere 
mqaired. Essay on Remainders, 86 to 91. He is happy to find that the sabse- 
qneat decision of Boddington t. Abemethy, 8 Dow. & Ryl. 626. is in perfect ac- 
cordance with the opinions he there expressed. 
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PRECEDENT XX. 

by two (1) exchanging parties, with reci- 
procal releases by way of further as- 
surance to grantees to uses for barring 
dower in both the respective estates. 

This indenture, &c. 
L Parties, betwecii H. Ham, of, &c. of the first part, 

W. Willes, of, &c. of the second part, and 

E. Ellis, of, &c. and P. Pearce, of, &c. of 
n. Red- the third part : Whereas, by indentures of 

lease and release bearing date, &c.* for the 
L Convey- Valuable considerations therein mentioned, the 
the first hereditaments hereinafter first described were 

exchang- , 

ing party, conveyed to such uses generally as the said 

2. To the H. Ham, by any deed, &c. \sup. 176.] [Recite 

secouQ* 

a similar conveyance to W. Willes of the lands 

3. Agree- sccondly described] : And whereas the said 
exchange, H. Ham and W. Willes have agreed to ex- 
change (2) their said respective hereditaments; 
but as the said hereditaments agreed to be 
given in exchange by the said W. Willes, are of 
less value than the said hereditaments to be 
taken in exchange by him, it has been 
agreed, that he shall pay to the said H. Ham 

and for the sum of £ for equality (3) of ex- 

equalityof • t_ i 

exchange, change; and for effecting such exchange, 
the said parties have agreed to appoint and 

*Vid. 174. II. 1. 
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release their said respective hereditaments 
III. Tes- to the uses hereinafter limited: Now this 

tatum. 

INDENTURE WITNESSETH, that in pursu- 
ance of the said agreement on the part of 
the said H. Ham, and in consideration of the 
appointment and release hereinafter made 
by the said W. Willes, and of the sum 
of £ of sterling money paid by him to the 
said H. Ham, before the execution of these 
presents, for equality of exchange, the receipt 
whereof the said H. Ham doth hereby ac- 
knowledge, and from the same release the 
1. Oper- said W. Willes ; — he the said H, Ham, in 
' exercise of the power aforesaid, ** and of 
every other power in the same behalf," by 
this his deed, sealed and delivered in the 
presence of, and attested by, the qredible 
persons whose names are hereon indorsed 
as witnesses to such sealing and delivery. 
Appoint- DOTH APPOINT all the Said hereditaments 
firatex- hereinafter first described, with their ap- 
party. purtcnanccs, to the uses hereinafter limited : 

2.Tc8te. And THIS INDENTURE FURTHER WIT- 
tum. 

NEssETH, that in pursuance of the said agree- 
ment on the part of the said W. Willes, and 
Appoint- in consideration of the appointment and 
Se second release by the said H. Ham, he the 
ing party, said W. WiUcs, in exercise, &c, [as be- 
fore, 1. p. 175.] 

3. Testa- AnD THIS INDENTURE LASTLY WITNESS- 
ETH, that in further pursuance of the said 



% 



PREC. XX.] AfpmUmetU. 191 

agreement on the respective parts of the 
Convey- said H. Ham and. W. Willes, and by way 

ance by ^ j j 

T^y - of further assurance of all the said heredita- 

mrttier as- 

^^^ll^J ments, he the said H. Ham, as to the here- 

****• ditaments hereinafter first described, by 
these presents doth grant and release, and 
the said W. Willes, as to the hereditaments 
hereinafter secondly described, doth grant 
and release unto the said E. Ellis and P. 
Pearce (in their legal ownership now being,^ 
by a bargain and sale to them thereof, re- 
spectively made by the said H. Ham and 
W. Willes, in consideration of &s. to each 
of them paid by the said E. Ellis and P. 
Pearce, and dated, &c. [sup. 18.] and their 
heirs ; — first, all [Parcels of H. Ham.] [Ap- 
purtenances^ sup. 19.] and secondly, [Parcels 
of W. Willes], together. Sec. [Appu7''tenances, 
19.] 

bTidJm. [-Oeecfe, 19. ] To have and to 

HOLD all the said hereditaments hereinbe- 
fore respectively described, with their ap- 
purtenances, unto the said E. Ellis and P. 

Uses. Pearce and their heirs, to the several uses 
hereinafter limited, — that is to say, as to 
the hereditaments hereinbefore first describ- 
ed, to [Uses to bar dower as to W. Willes^ 
vid. 19. IX. ] and as to the heredi- 

taments hereinbefore secondly described 
[ Uses to bar dower as to H. Haniy ibid.] ; 
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v.Cove- And each of them, the said H. Ham and W. 

nant by 

both ex- Willes, as concerning only the hereditaments 

changing *" 

vr^^ hereinbefore assured by him as aforesaid; 

and his own separate acts and defaults, doth 

JjJ^^^^ hereby, for himself and his heirs, covenant 

L seisin ^tj^ ^Yie said E. Ellis and P. Pearce, and 

their heirs (4), in manner following, — that 

is to say, that notwithstanding any thing 

made, done, or suffered, by them, the said 

mpect- H^ ^zm and W. Willes respectively, they 

1. That have good right respectively by these pre- 

they haye 

right to sents to appoint and release in manner afore- 

appoint , * * 

and con- said, and according to the intent of these 
2. For presents: And that it shall be lawful for 
S^roent" cach of the said exchanging parties, his ap- 
pointees, heirs, and assigns, to possess the 
hereditaments hereinbefore assured to him, 
with their appurtenances, and to receive the 
rents and profits thereof, without any inter- 
ruption or disturbance from the other of 
them, or any person lawfully or equitably 
claiming through, under, or in trust for 
him or his heirs, or any of his ancestors ; 
3.Forfree- And THAT frcc from all other interests, 

dom from . i . • . 

incum- titlcs, tithcs, licns, or other incumbrances, 

brances. 

occasioned or suffered by the other of them 
the said H. Ham and W. Willes, or any 
person rightfully claiming or to claim the 
same at law or in equity, in or upon the 
said hereditaments hereinbefore first and 
secondly described respectively, or any part 



\ 
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thereof, through, under, or in trust for him, 
4. For or by his means or default : And also that 
«w«ice. each of them, the said H. Ham^ W- Willes, 
and every person rightfully claiming any in- 
terest at law or in equity in the said heredi- 
taments hereinbefore respectively described, 
or any part thereof, under or in trust for 
him or his heirs, shall, at all times^ on every 
reasonable request, and at the sole expence 
in all things of the other of them, his ap- 
pointees, &c. utsup. 21. 4. 
For more satisfactorily assuring the said 
hereditaments hereinbefore by him appoint- 
ed and released, with the appurtenances, to- 
the said E. ElKs and P. Pearce and their 
heirs, or otherwise, and according to the 
intent of these presenis, sks by the said H. 
Ham and W. Wifles respectively, or their 
respective appointees, heirs, and assigns, 
shaH, &e. \ut sup. 22.} 
In witness, &c. 

(,1) An exekan^ cs^not be between more than two distinct 
parties («) ; but the writer conceives that the reasons {h) im con- 
fining an exchangee deed to this number, do not apply to an ex- 
change effected by an appointment^ or a lease and release, (c) 

(^} Sy adopting conveyances which are derived from the statute 
of usesy for the piupose of ejecting an exchange, the common law 
requisition of entry, and the consequent inconvenience of the 
transaction being frustrated by the death of one of the parties be- 
fore entry, are obviated. Hence exchanges are now usually effected 

(0) £ton CoUege T. Wmcliester> 2 W. 1^1. 3%. S. C. 3 MTils. 468. 483. Lofft. 
401. {h) See them in Harg. Co. Litt. 50. a. (1.) 

(c) See next note. 
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by lease and release ; and, of course, when the parties have general 
powers of appointment, they reciprocally appoint the lands, as in 
the instance before us. But it appears to the writer, that there is 
a still greater advantage attending the present practice, — viz. diat 
there is no necessity for using the word '' exchange*' in the opera- 
tive part of the deed, in order to give effect to the reciprocal con- 
veyances which are contained in it. It has, indeed, been said, that 
when an exchange is made by lease and release, all incidents 
annexed to an exchange at common law will be preserved (cT) ; and 
this opinion has become general : but if the learned author, with 
whom it originated, meant, that when the lands are mutually 
released without the word exchange being used as an operative 
word, the condition and warranty of law tacM implied in an ex- 
change deed would be preserved, the proposition would seem to 
be incorrect ; for it is among the fundamental rules of property 
that that word is individually requisite to an exchange at common- 
law, (e) And when it is used, and recognised as the operative 
word, by the admission of its peculiar effects, it is clear that the 
conveyance is not a lease and release ; for that assurance cannot 
(as such) possess the specific properties of an exchange. The prac- 
tical conclusion seems to be, that if the word '' exchange " be used 
in the operative part of an instrument, which without it would be 
a release, and it has the effect of generating the condition and 
warranty of law, such instrument is not a release, but a common 
law exchange, operating on the reversions which are created by the 
bargains and sales ; and that, on the other hand, when an exchange 
is effected by lease and release, and the word excambium is not 
used in the operative part of the instrument, the condition and war- 
ranty are not retained, (f) To avoid the regular incidents to an 
exchange is extremely desirable, since, in consequence of the 
reciprocal liability to entry and eviction, in the event of the title 
to the lands given being defective, it is necessary for a purchase 
from either party to inspect the title of the lands which have been 
given, as well as of those which have taken in exchange (^); 
whence, at the present day, when the investigation of titles is 
expensive and laborious, the common-law doctrince is productive of 
great inconvenience. 



(rf) But Ck). Litt. 271. b. n. 231. (e) I Inst. 61. b. 

(/) The remarks which have been made on an exchange effected by lease and 
release, are, of course, equally relevant to one effected by reciprocal appointr 
ments. (g) See 1 Prest. Abstr. 87. 



^ 
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(3) Or owelty y as it is generally termed ; from awet, a word in 
our old law French, signifying equal. 

(4) Since the seisin of a mere grantee to uses is not transmissible, 
it seems absurd to covenant with him and his assigns. The same 
remark is in strictness applicable to the word heirs; since the 
common law estate being functus officio, instantly on the con* 
veyance, is, in fact, not descendible. (A) But it has been shewn, 
in a prior part of this treatise, that neither the one word nor the 
other is requisite to make the covenants run with the land, (i) 



(A) This point is inyolred in a dissertation on the scintilla juris of the grantee 
to uses, in the author's Essay on Uses, pp. 130. 140. to which he will take the 
liberty of referring the reader. (t) Sup, 44. (42.) 
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CHAPTER III. 



BARGAIN AND SALE. 



Bargains and sales are of two kinds ; — 1st. Those which 
are derived from the statute of uses (a) ; — 2dly. Those which 
are made in pursuance of a power, as, for example, by an ex- 
ecutor in pursuance of a collateral power in a will, or by com- 
missioners of bankrupt, 8lc. who exercise an authority conferred 
on them by act of parliament. Of the latter sort an instance 
has already been given (b), as bargains and sales by executors 
may be, and for the most part are, blended with a substantive 
conveyance by the person who has the legal estate. Bargains 
and sales derived from the statute of uses have now been, 
partly on account of the inconveniencies attending enrolment, 
partly because no uses can be declared in them to third per- 
sons (such uses being uses on uses) (c), almost entirely su- 
perseded in ordinary cases, by the two species of conveyances 
of which we have already treated. But there is one occasion 
in which a bargain and sale is still resorted to, viz. to make a 
tenant to the writ of entry for the purpose of suffering a 
common recovery ; and when the lands are of considerable 
value, or intended to be sold in parcels, it is prudent to make 

the tenant to the praecipe by this conveyance, as it obviates 



(a) 27 H. 8. c. 10. (b) Ante, p. 107. 

(c) Tyrrers case, Dyer, 155. a. 
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the necessity of giving copies of the recovery deed to the 
purchasers, (d) We shall^ therefore, give only a bargain and 
sale for this purpose ; as, though made by tenant in tail, it is 
in fact the medium of passing the fee to the purchaser; for 
the estate tail is converted into a fee-simple by the operation 
of the recovery, and the declaration in the bargain and sale 
prevents the use firom resulting to the recoveree, and fixes it 
in the purchaser. The declaration of uses in this conveyance 
is not inconsistent with what has been bef<»:e stated, because 
the recoveror takes the common law seisin, and consequently 
the uses are declared on his estate^ and not on that of the 
tenant to the praecipe. The student will observe, that the 
recovery will be void unless the bargain and sale which cre- 
ates the freehold whereon it is suffered, is enrolled within six 
lunar months from the date of the deed, (e) This has been 
said to be tm anomafy (f), because there is a seisin at the 
time when the writ of aitry is sued ; but the assumption 
shoukl seem to be erroneous, for as the legislature has made 
enrolment within a certain period essential to the validity of 
the instrument, it follows that if that ceremony be not per- 
formed accordingly, the bargainee in legal consideration never 
possessed the land at all. Hence, before enrolment, within the 
six months the bargain and sale is good from (to use a quaint, 
but forcible expression of Loid Hardwicke's) the prospect and 
pregnancy (g) which it has to that ceremony ; but after thai 
time has elapsed without the enrolment having been made, an 
analogous retrospect nullifies it ab initio : consequently, though 
the case is pecuUar, the principle it depends on is not anoma- 
hus. 

(d) At least it is in soch case pradent to luiTe the tenant to the writ of eolrjr 
made by some deed enrolled, 1 Prest. Conr. 40. 

(e) MoUerf r. Jennings, 2 Inst. 674. Seeus of an equiMkUe reooreiy, Smith t. 
Frederick, Russ. Rep. 174. 

(/) 1 Prest. Conv. 38. 

Ig) In the same sense, bat with regard to another subject ; in his LordshipV 
beautifol judgment in Garth t. Cotton, Dickens, 183, published from his MSS. 
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PRECEDENT XXI. 

BY A TENANT IN TAIL TO A TENANT TO THE 
PRAECIPE DURING TMEIR JOINT LIVES, FOR 
THE PURPOSE OF SUFFERING A COMMON RE- 
COVERT, AND DECLARING THE USE THEREOF 
TO A PURCHASER IN FEE. 

This indenture, made, &c. 

LPkrtiet. Between C. Clark, of, &c. of the first part, 
jS. Smith, of, &c. of the second part, P. Pay, 
of, &c. of the third part, and W. Wright, of, 

II. Red- &c. of the fourth part(l): Whereas, the 

1. seisin said C. Clark is by virtue of the last will of 
inS?"* J. Clark, his late father, bearing date the 

day of , and proved in the prerogative 
court of the archbishop of Canterbury on the 
day of , seised of an estate tail in pos- 
session in the hereditaments hereinafter de- 

2. Con- scribed : And whereas the said C. Clark 
Mie. has contracted with the said W. Wright for 

the sale to him of the said hereditaments, as 
hereafter "mentioned, for the sum of £ , and 
Agree- in ordcr to effectuate the said agreement, the 
ftiffer re- said C. Clark has agreed to suffer a common 
recovery for the purposes hereinafter ex- 
iii.Tesia- pressed : Now this indenture witness- 
eth, that in pursuance of the said agree- 
ment, and in consideration of £ of sterling 
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money to the said C. Clark, paid by the said 
W. Wright, at or immediately before the ex- 
excution of these presents, in fiill for the ab- 
solute purchase of the said hereditaments in 
fee-simple, free from all incumbrances, the 
receipt of which said sum the said C. Clark 
doth hereby acknowledge, and therefrom re 
lease the said W. Wright, and for barring all 
estates tail, and all interests (2) thereupon 
expectant in the hereditaments hereinafter de- 
scribed, and for limiting the same to the uses 
hereinafter declared, and also in consideration 
often shillings (3) to the said C. Clark, paid 
by the said S. Smith at the time aforesaid, 
the receipt whereof is also hereby acknow- 
ledged, the said C. Clark by these presents 

ly. Oper- DOTH GRANT, BARGAIN, AND SELL, UUtO 
ative 

words, the said S. Smith, [^Parcels.'] [Appurten- 
V. Sweeps ^nces, 19. VI.] and all other the heredita- 
ing c use. jjjgjji^ situate in the several towns, parishes, 

and places, of A. B. and C, in the counties 

of Devon and Dorset, in which the said C. 

Clark hath any estate tail at law or in equity, 

and every part of the same, with the appur- 

bencSi" t6nances(4): To have and to hold the 

said hereditaments hereby bargained and sold 

with their appurtenances, unto the said S. 

Smith, during the joint natural lives of him- 

vn.De- self and the said C. Clark (6): To the in- 

ciao8«. tent that the said S. Smith may be tenant 

of the freehold of the said hereditaments with 
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their appurtenances, and a common recovery 
with double voucher be forthwith suffered 
thereof, wherein the said P- Pay shall be de- 
mandant, S. Smith tenant, and C. Clark first 
vui.De- vouchee (6); and it is hereby declared that 
or tiictife. the said recovery, " when suffered (7)," shall 
enui^ to the use of the said W. Wright and 
IX. Core- hifi heirs : Ay D the said C. Clark doth hereby 

Mtttp tor .11 

***^- for himself and his heirs covenant with the 
•vu,$up.B2dd P. Pay (8), and his heirs,* that notwith- 
standing any thing made, done, or suffered, 
by the said C. Clark, or J. Clark, deceased, 
he the said C. Clark has now good right by 
these presents to bargain and sell, or other- 
wise assure, the hereditaments hereinbefore 
described, to the said S. Smith in manner 
aforesaid, and according to the intent of these 
presents. [Other covenants for title, ut 9up. 
20, 21, 22.] In witness, &c. 



(1) With the most esteemed practitioners there are never few^ 
than three parties in a recovery deed, viz., the t^iant in tail, the in- 
tended tenant to the preecipe, and the intended demandant When 
the tenant in tail has not the immediate freehold, there must (except 
when such immediate freeholder is only a lessee for life)(a)y be 
another party, the tenant of that estate, who then siands first. 

(2) Every interest ulterior to an estate tail is destroyed by the 
common recovery of the tenant in tail. (5) Its opersition forms an 
exception to the kiile which else holds universally (c), that future 



(a) 14 0. 2. c. 20. s. 2. (&) 1 Mod. 108. 2 Lev. 28 1 Kel|, 7^ 

(c) Mr. Sergeant WiUlsms (2 Sa[ind.388.d.) i» ioaccaratB^ ^rom iwH 
to this exception. 
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uses and executoiy devises are not destructible by the taker of the 
antecedent estate, (d) 

(3) Here we may remember, a noxninal considerjation is requisite ; 
a consideration in money or money's worth being essential to the va- 
lidity of a bargain and sale* (jei) Perhaps, however, the valuable 
consideration which is paid by the purchaser, though not himself the 
bargainee, would support the instrument, (f) 

(4) This is called a sweeping clause ; and is (sometimes at least) 
proper, from the great importance of the recovery, and the necessity 
of comprising all the lands on which it is to operate in the recovery 
deed. Circumstances may render it desirable to insert the same 
clause in other conveyances. 

(5) So long as the tenant to tihe proBcipe takes a freehold, the ex- 
tent of that estate is immaterial. The present habendum has not in 
the instance before us, where the grantor is assumed to be tenant in 
tail, the object which it generally intends to attain, viz., to enable the 
tenant of the immediate freehold, when only tenant for life, to join 
the tenant in tail in suffering a recovery without affecting the powers 
annexed to, or contingent remainders dependent upon his estate. 
The plan is efficacious, because of the reversion or interposed estate 
which is left in the grantor ; and it has superseded the practice in 
vogue some years ago, and which was deduced from the doctrine of 
conditions. I shall conclude with observing, what I have on a for- 
mer occasion taken the liberty of noticing (^), that the declarattpn 
of use f which is generally added to this habendum, is unnecessary, 
because, 1st, the estate conveyed is but a particular estate, which 
does not admit a resulting use (Ji) ; 2ndly, the object of the parties, 
which requires the continuance of the legal estate in the tenant to 
the preecipe, is at all times of its^f sufficient to prevent a resulting 

use. (0 

(6) In a modem publication, the object of which was to prune 
the redundancies of modern conveyancing, it is properly observed, 
that the seven hundred words which here follow, prescribing most 
minutely the manner in which the recovery is to be suffered, were 
perhaps intended as instructions to the officer who passes the 
recovery : but the protbonotary never looks at the deed ; and has, 

(rf) Cro. Jac. 590. Show. Pari. Ca. 137. (e) Vid. sup. 12. (3). 

( f) Vid. Winch. 61. An averment of the payment of a pecuniary consideration 
may be made in the absence of a statement of it in the deed, 2 In^t 672. 1 dep. 
176. a. 2 Roll. Abr. 786. N. pi. 1. and ante^ 13. (3.) 

{g) Essay on Remaind. 214. n. (28.) (A) Castle v. Dod, Cro. Ja. 200. 

(t) Gilbt. Rep. 16. Doug. 25. This is a general remark. A declaration of use 
is at aU times useless in a bargain and sale. 
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moreovery precise forms of his own from which he never varies. (Jt) 
This was probably the driginal object of inserting the load of words 
from which the precedent before us has been freed ; but whatever 
was the object, it is clear that they are totally useless. 

(7) The uses, the student will observe, will be derived to the 
purchaser out of the demandant's seisin; and, consequently, it 
cannot arise until the execution of the writ of seisin. 

(8) It is a common practice with many eminent conveyancers, 
to make the vendor (the tenant in tail) covenant with the tenant 
to the praecipe ; but (it is apprehended) against all principle ; for 
the estate of the tenant in tail, and all interests derived from it, 
are evidently over-reached by the operation of the fictitious proceed- 
ing : and how can covenants annexed to the estate of the tenant 
to the preecipe run with the land, if the estate they were appended 
to is extinguished ? By parity of reason it is, as to this point, im- 
material whether the freehold of the tenant be a fee or for life. 
It is conceived, that the covenants may be entered into with the 
demandant, so as to run with the land ; and if it be objected that 
•he has no seisin at the time they are made, the answer is, that the 

courts at the present day regard the recovery deed and the recovery 
as parts of an integral assurance ; and a legal consoUdation of them 
'when the whole is completed, gives an effect to intermediate 
■transactions which could not else be supported. Thus the pur- 
chaser, taking under the present conveyance, might devise after 
the execution of the deed, but before the proceedings of the re- 
covery have commenced (J) \ and though this use has been by some 
4ieemed a species of future use, or (as it is styled by Sir James Bur- 
row (m) ) a voidable contingent executory use, the more correct and 
intelligible ground for its capacity to be devised is the relation of 
the subsequent ceremonies to the recovery deed, forming, in the 
whole, one conveyance which commences from the date of the re- 
covery deed. 

"Diis principle may clearly be called in, to give, infictione juris, 
a sufficient seisin to the demandant at the time of executing the 
recovery deed, to enable the covenants entered into with him to 
run with the land in the same way as if the covenantee had been a 
feoffee or releasee to uses. 



(A) Coventry's (Concise Forms, 57. (/) Selwjrn v. Sehvyn, 2 Burr. 1131. 

(m) Ibid. 
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PRECEDENT XXII. 

BY A DEVISEE IN TRUST, IN WHOM THE LE- 
GAL FEE IS VESTED, BY THE DIRECTION OF HIS 
CESTUIQUE TRUST (a TENANT IN TAIL UNDER 
THE SAME will) AND HER HUSBAND, WHO 
COVENANTS FOR THE TITLE. 

This Indenture, made, &c. 

L Parties, between J. Jones, of, &c. of the first part, 
S. Snow, of, &c. and E. his wife, of the 
second part, S. Say, of, &c. of the third 
part, M. Moor, of, &c. of the fourth part, 
R. Ray, of, &c. of the fifth part, and H. 

n. Rcci- Hare, of, &c. of the sixth part: Whereas 

i.wiu. J- Eales, late of , being, at the date 

and execution of his will hereinafter recited, 
and so continuing without intermission to 

Seisin, the time of his death, seised in absolute 
fee-simple, by purchase for a valuable con- 
sideration, of all the hereditaments herein- 
after described, did, by such will bearing 
date on the day of , and duly^ exe- 

Deviseto cutcd and attested, devise the said heredi-? 

^rts.'* taments to and to the use of (1) the said J. 
Jones and bis heirs, upon trust for his 
daughter, the said E. Snow, then E. Eales, 
spinster, and her heirs; but upon trust, in 
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case she died without lawful heirs, for his 
2. Death SOU W. Eales and his heirs (2) [Death of 
bate.^'^^ testator and probate, 88. 2. ] : 
a.contract And wh£R£as the said S. Snow and £. 
cestuique his wife have contracted, &c. [sup. 18.] 

trust in . _ . . 

tea and her And in order to effectuate the said agree- 

hosband. ^ ^ 

ment, the said S. Snow and E. his wife 
have agreed to suffer a common recovery for 
4. Agree- the purpose hereinafter appearing: And 
truSteeto WHEREAS the Said J. Joucs, as such de- 
^^^' visee in trust, has agreed to convey the said 
hereditaments to the said S. Say to the in- 
lu. Testa- tent hereinafter mentioned: Now this in- 

tmn. m • 

DENTURE WITNESSETH, that IB purSUaUCC 

of the said recited contract, and in consi- 
deration off of, &c. to the said S. Snow 
and E. his wife paid, &c. [tUstq). 18. ] 
Heal con- and for barring the aforesaid estate tail of 
* the said E. Snow, and all interests there- 
upon expectant in the hereditaments here- 
inafter described, and for limiting the same 
to the uses hereinafter declared : 
Nominal And also in consideration of 10s. of like law- 
tion to fal money to the said J. Jones paid by the 

trustee. "^ . . 

said S. Say at the time aforesaid^ the re- 
ceipt whereof is also hereby acknowledged ; — 
ly. Opera- hie the Said J. Jones, as such trustee as 
depart, g^fgy^gg^i^^ jjy ^jjg dircctiou of the said S. 

Snow and E. his wife, by these presents 
DOTH BARGAIN AND SELL, and the said 
S. Snow and E. his wife by these presents 



"^ 
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DO RATIFY AND CONFIRM unto the said 
S. Say [Parcels.] [Appurtenances, 19.] 

V. Haben- [Sweeping clause, 199. v.] : To have and 

TO HOLD the said hereditaments hereby 
bargained and sold, with their appurtenances^ 
to the said S. Say for the natural lires of 
himself and the said E. Snow, to the in- 
tent, &c. [sup. 199. VII.], wherein the 
said M. Moor shall be demandant, S. Say 
tenant, and the said S. Snow and E. his 

VI. De- wife first voxichees: And it is hereby de- 

daration 

of «8e. clared by the said S. Snow and E. his wife, 
that the said recovery, when suffered,^ shall 
enure to such uses, &c. [Dower ttses infaoour 
of the purchaser, R. Ray, ut sup. 19. ix. H. 
Hare dower trustee.'] 

VII. Goirei^ [Covenant byi Jones,, as such devisee in trust 
, „ as aforesaid, that he has done no act to incumber,, 

1. By ' " 

trustee. ^i^^ ^up. 61.] 

2. By the And the Said S. Snow doth hereby, for 

husoand , 

of the himself and his heirs, covenant with the said 

cestuque 

trust. M. Moor, that notwithstanding any thing 
made, (k)ne, or suffered, by them the said 
S. and E. Snow, J. Jones, and J. Eates^ 
deceased, or any of them, they the said 
J. Joneis^ S. Snow, and E. his wife, or one 
of them, now have or hath in themselves good 
right, &c, [ut sup. 20. 21, 95.] In witness, 
&c. 
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(1) As at the present day it is clearly settled, that a devise of 
lands to trustees and their heirs to uses, admits the operation of the 
statute (a), there can be no doubt that a limitation to the use 
of the trustee upon trust, &c. gives him the legal estate in a will as 
well as in a deed, (b) 

It may be here observed, that although in a grant to A. to the 
use of A. in trust for 6., 6. has only an equitable estate, yet that 
A. takes at common law ; — a point on which, till recently, a 
variety of opinions prevailed (c), but which is now settled (d) in 
conformity with the inference which the author (e) ventured to draw 
prior to the decision. 

(2) £• Bales takes only an estate tail under this devise, because 
W. Bales, the person in remainder, is collaterally inheritable to 
her ; for as she cannot die without heirs general while he is living, 
her lineal descendants were evidently contemplated. (/)- This con- 
struction has been even applied to a deed when the intent manifestly 
required it. (g) 

(3) It has long been settled, that a common recovery is as neces- 
cessary to bar an equitable as a legal estate tail, {h) 

(4) The cautious practitioner may wish to insert the word 
" grant" (t), in order to give the instrument validity as a grant, 
should the subject-matter admit of its operating as such, and it 
should be void as a bargain and sale. But the caution is super- 
fluous. The doctrine of the old authorities (k), that if the words 
bargain and sale be the operative words of the instrument, it is 
invalid without enrolment, no longer prevails ; and according to 



(a) Bat. Co. Utt. 271. b. 1 Cruise, Dig. T. 11. c. 4. s. 19. 2 Ed. 
(i) Vid. 1 Atk. 581. Ca. T. Hard. 91. S. P. Bat. Co. Litt 290. b. 

(c) See GUbert, Uses, 171. 194. 1 Sand. Uses, 93. Sugd. GUb. Uses, 369. n. 2. 
3 Ed. Mr. Sogden thought that A. was in by the statute. See his treatise on 
Powers, 3 Ed. 130. 

(d) Doe d. Lloyd v. Passingham, 6 B. & Cres. 305. It is true, said Mr. J. Hol- 
royd, that the trustees take the seisin by the common law, and not by the 
statute; yet they take that seisin to the use of themselves, and not to the 
use of another, in which case, alone, the use is executed by the statute. 
Ibid. 316. And see the authorities for the same doctrine cited by Bailey, J. 
315. 

ie) Essay on Uses, p. 40. (/) Webb t. Herring, Cro. Jac. 415. 

(^) Doe V. Smeddle, 2 Bar. & Aid. 126. 

{k) 2 Cha. Ca. 63. 78. 1 Vem. 13. 1 P. Wms. 91. 

(0 Et Wd. ntp. 170. (4). 

ik) Cro. Jac. 210. Moor, 34. PI. 113. 
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the principle, that when a conveyance cannot operate in one form, 
it shally if possible, in another;— it seems to be settled, that a 
bargain and sale may enure as a grant. (/) 



(0 Cooke y. Bromehill, Noy. 66. overruling (it should seem) Adams t. Steer, 
Cro. Jac. 210. Moor, 34. pi. 113. and supported by the analogy of recent cases. 
SeeCowp.597. 5T.R.124. 5 B. & Ores. 101. 
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CHAPTER IV, 



GRANT. 




The word '^ grant" is sometimes used in a generic sense, 
and is then synonymous with *' conveyance ;'* but most 
usually and correctly it is a confined and specific term, and 
in that acceptation it may be defined to be the conveyance 
of an incorporeal hereditament. The prominent quality of 
this instrument is^ that it must be a deed, (a) 

As former writers have already treated of this assurance (J), 
the author will, after a simple enumeration of its objects, 
refer his readers to their works ; — again^ however, taking the 
liberty of expressing his dissent from them in a few par- 
ticulars. 

The various species of subject-matter which are transferable 
by grant are — 

1. Reversions and vested remainders, (c) 



(a) Litt. 8. 551. 569. 578. 

(b) See Shep. Toach. c. 12. 2 Sand. Uses, 25, &c. 

(c) Perk. 61. Dyer, 174. Plowd. 433. Bro. Grant, 104. Mr. Sanders (2 Uses, 
29.) says, vested remainders in/ee ; (lie words m/ee being in Italics, and, con- 
sequently, emphatical and exclosire. Bnt this qualification is erroneouB. Every 
rested remainder is, unquestionably, grantable. Even a vested remainder in 
tail is transferable by a grant, — that is, a base fee is given determinable by the 
issue in tail or person in remainder or reversion, (Vld. Machel v. Clarke, 2Ld. 
Ray. 778.) So that the same estate in quality is given by the grant, aa by the 
/ine of tenant in tail in remainder, to which last Mr. Sanders restrains the trans- 
ferability of his estate. The difference between those assurances is merely that 
the base fee raised by the former is determinable both by the issue and renuunder- 
man or reversioner (2 Salk. 619. 3 Burr. 704.) ; that created by the latter, by the 
remainder- man or reversioner only. Vid. 3 Co. 84. a. 
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- 2. Commons ((i) ; — except, howerer, common appendant 
for pasture (e), and common appurtenant for cattle levant and 
couchant, or without number (/), for these cannot be severed 
from the land. 

3. Rents ; — which, when in esse, may be granted before 
the grantor has seisin (g) ; but one cannot grant a rent de 
novo out of lands of which he is not seised at the time. (A) 
But equity will bind the grantor on an after purchase of 
the lands (t) ; and he may be bound at law, if the grant be by* 
an instrument which works an estoppel, (k) 

4. Tithes. — r5. Advowsons. — 6. Corodies certain. — 7. Ser- 
vices. — 8* Seignories. — ^9. Franchises. (/) — 10. Easements, (m) 
— But there are some kinds of incorporeal hereditaments (as 
ofBces of trust and confidence) which are inalienable, unless 
expjressly granted to one and his heirs, or to one and Ms as^: 
signs, (n) 

From the language of Mr. J. Blackstonie, that thie reason' 
why freeholds cannot be made to commence 2;i y^i^t^ro is/ 
because they cannot at the common law be made but by 
livery of seisin (o), the student might infer, thajb a freehold 
in incorporeal hereditaments, to which the learned Judge's 
reason is inapplicable, might be granted to take effect in 
futuro. But that is the case only with rents de novo(p): and 
the rule of the common law must therefore have resulted 
from some more general cause. It probably sprung from 
considerations of political expedience. 

It is beyond the scope of this outUne to speak of things 
of a mixed and personal nature, which are generally located 



(d) Touch. 238, 239. (e) Perk. 104. Cro. Car. 542. 

if) Cro. Jac. 16. (g) Perk. 238. 

(h) IMd.65. 

(0 1 AiDst. 11. But the equity is said to be merely personal. Ibid. 
{k) Touch. 11. 243. 2 B. & Aid. 244. 
(0 Forthesevid. 2Sand.UBe8,26— ^2. Touch. 231. 

(m) As a drain, where it does not create an interest in the land. 5 Bar. Sl 
Cre8.221. (n) Perk. 99, 100. Touch. 239. 241. 

(o) 2Bl.Commen. 165.314. 
(p) Bro. tit. Grant 86. Plow. 156. 2 Vent. 204. 
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by the text wiitem vaaiet tilis ixA^y ynthj howevtftr, a de- 
parture from what they acknowledfge to be th^ correct de«> 
flnitioa of a grant; since thoee tilings ai^, of course, not 
incorporeal hereditaments. It is conceived^ that some modem 
audiors of great respectability have made the very serious 
mistake, of auppoatD^ that some of those things ivliich the 
older treatises faave.(ilk)giDally enough) treated of under this 
head, really lie in gmnt; and^ consequently , require a deedw 
Mr. Sanders, for example^ makes no allosioa to the giraefic 
nature which the term ^^ grant" occasionally beaars, and pro- 
fessedly treats of the several kinds of incorporeal heredita- 
ments of a gmntable quality under the title '' Grant." (g) Yet 
does he place inidie same predicament with advowsons, &e. 
dmttels real» emUements, and title deeds, (r) None o# these 
require to be traaisferred by deed^B), nor bear in troth (ho^ 
least analogy to an incorporeal hereditament, to which, al^me^ 
thatgmitlemaaJbegins with observing a ^nt is a^lieable. 
Toconibutidin the «ame ^lass, without any alhraion -to the* 
dfffemnce between them/tiiiiigs so heterogeneous,, mightlead^ 
the 4Bludent into a stiunganiiBConoeptian. 



Xg) 2 XTses, 25, 26. (r) Ibid. 29-31. 



^ 
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PRECEDENT XXIIL 



OF AN ADVOWSON TO USES FOR, &C. WITH A 
COVENANT TO LEVY A FINE TO BAR THE 
DOWER OF VENDOR^S WIFE, WHO JOINS IN THE 
CONVEYANCE^ 



ThJS INDENTURE, &C. 

LPvUes. between G. Gould, of, &c. and Jane bis 
wife of the first part, C. Cole, of, &c. of 
the second part, and S. Short, of, &c. of the 

W. itecj* third part: Whereas, L. Long, of, &c. 

b&lS* 

LWiii. being, at the date and execution of his will 
hereinafter recited, and so continuing to the 
time of his death, seised in fee (1) by puf- 
chase for a valuable consideration of the 
faereditaxnents hereinafter described, did, 
bji; such will duly executed and attested, 
and bearing date on the day of 

pe^sr devise all his hereditaments to his son, E. 

for life ' 

mdttders ^^^S^ ^^ ^^' vnth remainder to his issue in 

^^^^' tail, in the manner therein mentioned (2), 

and in default of such issue, to his right 

2. Death hcirs for ever (3): And whereas the said 

^^'^^' testator died shortly after the date of his 

said will, leaving the said E. Long his only 

son and heir at law, and the said will was 

duly pfovf^ in the jcourt x>f on 

p 2 



■> 
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3. Devise the day of : And whereas the 

vcraion in Said E. Long having, as sucji heir at law, 

vendor, the reversion in fee of the said advowson, 

devised all the hereditaments that he should 

die seised of, to his wife (since deceased) for 

her life, and after her death, to the said G. 

4. Teste- Gould and his heirs: And whereas the 

without* said E. Long, shortly after the date of his 

issue. 

said will, which has been duly proved, &c. 
died without leaving issue, so that the re- 
mainders limited to them as aforesaid fail- 

5. Con- ed : And whereas the said G. Gould has 
contracted with the said C. Cole for the ab- 
solute sale of the hereditaments hereinafter 
granted (subject to the incumbency of the 
reverend S. S.) for the price of £ : 

6. Wife of And whereas the said Jane Gould has 

vendor to i • • i 

jomina conscntcd to jom her said husband in levying 
the fine hereinafter mentioned, for the pur- 
pose of barring all her title to dower in the 

HL Teste- S3,me hereditaments : Now this in£>enture 

turn. , . . ^ 

WITNESSETH, that m pursuance of the said 
agreement, and in consideration of the siim 
of £ of, &c. to the said G. Gould, paid 
by the said C. Cole, at or before the exe- 
cution of these presents, in full, &c. [sup. 

KS."^''^'^ ^®- "-^^ ^^^ «^^d ^- ^ould by 

Grant and these prCSCUtS DOTH GRANT AND CONPTHiwr 
confirma- . .i - t ^ ^ •. vr o.^ jj x n. aa. 

tion. to the said C. Cole and his heirs, all that 
the advowson (4), in the rectory, and parish 
church of S„ in the county of S., of which 
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the said S. S. is the present incumbent [Ap- 
V. HnhQu-purtefianceSy 19.] : To have and to hold 
all and singular the said hereditaments hereby- 
granted, with their appurtenances, to the said 
Uses. C. Cole and his heirs to the uses hereinafter li- 
mited, that is to say [Uses to bar dower ^ 19. ix.] 
VI. Cove- And the said G. Gould, for himself and his- 

naat to _ , 

levy a tine, heirs, doth hereby covenant with the said 
C. Cole, his appointees, heirs, and assigns, 
that they the said G.- Gould and Jane his 
wife (5) (she hereby consenting (6) ) shall in 
or as of term now last, or term 

now next, or some subsequent term, ac- 
knowledge and levy unto the said C. Cole 
and his heirs before his majesty's justices 
of the court of common pleas at West- 
minster, in due form of law, one or more 
fine or fines sur conuzance de droit come ceOy 
&c. with proclamations according to the 
statute in that behalf, of the hereditaments 
hereby granted by such proper names and 
descriptions as shall be deemed necessary 
Deciara- to pass thc samc (7) : And it is hereby de- 
uses, clared, that the said fine or fines, when 
levied, shall enure to the uses hereinbefore 
vii. Cove- liinited : And the said G. Gould, for him- 
S? ^' self and his heirs, doth hereby covenant 
with the said C. Cole, his appointees^ heirs, 
1. Right to and assigns, in manner following, — that is 
^^^^ to say, that notwithstanding any thing made, 
done, or suffered by the said G. Gould or 
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his said wife, or the said L. Long or E. 
Long, deceased, to the coatrary, he the said 
6. Gould has good right by these presents 
to grant the hereditaments hereinbefore de- 
scribed to the uses hereinbefore limited: 
2FOT<i!iiet And also, that it shall be lawful for the 

enjoy- ' 

"^•^ said C. Cole, his heirs, appointees, and as- 
signs, at all times hereafter, to hold and en- 
joy the hereditaments hereby granted, and 
every part thereof, with the appurtenances, 
and to present to the said church on every 
avoidance thereof, without any interruption 
or disturbance from the said G. CJould or 
his said wife, or any person or persons 
rightfully claiming any interest at law or 
in equity in the said hereditaments, or any 
of them, by, under, or in trust fcnr the said 
G. Grould or his said wife, or either of 
them, or by, imder, or in trust for the said 
L. Long and E. Long, deceased, or either 
of them [Covenants for freedom frbm incum- 
brances, and for further assurance, tnd. 21, 
22. 96.] 
In witness, &c. 

(1) The lan^age strictly appropriated to the expressiqn of a 
seisin in corporeal hereditaments (in his demesne as of fee), hat 
been long disused by conveyancers. But the language of the 
precedent, though sanctioned by universal custom, is still more at 
variance with technical phraseology ; for of aa incorporeal heredita- 
ment one is only said to be seised as of fee, (a) 

(a) See 2 BL Com. 106. 



(2) When contingent remainders fail from the limitees not coming 
into existence, and the draughtsman is competent to judge of the 
effect of the limitations, it is irrelevant to set them forth* \ 

(3) It is observable that this ultimate limitation, though formally 
and properly inserted, was productive of no legal eiFect. For it is 
an evident corollary from the ancient rule which flowed from the 
prmeiples of the feudal system, that a man cannot limit a remainder 
to his heiiis, unless he departs with the whde fee-sim^e out of 
bis person (b) ; — that if a man by devise limits partic^ar estates, 
and takes back the ultimate estate or fee-simple, eith^ to himself 
or his right heir, by express limitation, a remainder is not thereby 
created, but he retains the original reversion, (c) 

(4) Patronage and right of presentation are usually added ; 
but we may reject these worda.as idly used* For ^e definition 
of an advowson, is the right of presentation ; and as it signifies in 
clientelam recipere, it is synonymous with patronage, (d) 

(5) The common practice of making a husband covenant for 
himself and his wife, and his and her heirs, has been properly re- 
marked by Mr. Preston to be inaccurate, and to confound the lien 
with the stipulating part» (e) 

(6) The object of expressing this consent is, to create an equity 
against the wife ; but though the husband may, perhaps, be brought 
into contempt (even this is now extremely doubtful) for want of a 
specific performance of the covenant, it seems clear that the wife is 
not bound by her consent, but, till the act of record^ retains a locus 
poenitenticB, {f) 

(7) l%e common covenant to levy a fine is unconscionably prolix. 
Nearly the same remaitei that were applied to the diluting part of 
a recovery deed(g), are applicable to the detail into which this CQvi^-' 
nant usually descends. 



(6) 4 H. 6. 19. b. pi. 6. Mo. 718. 

(c) lUon. 189. F(^.3. 11 Mod. 181. 13Ve8.4l3^ !3 Bar. ^ Aid. 625. 

(d) See 2 Bl. Com. 21. (e) 2 Convey, 83. et sup. 188. 

If) See Emery v. Wase, 5 Ves. Jon. 846. 8 Ves. Jun. 50S. whei^e the cases on 
this poi9t were con»d«red \9f L(^ Eldon. (^) ^^. ^1. (6] . 



216 Purchase Deeds. [prbc. xxiv. 



PRECEDENT XXIV. 



OF AN ADVOWSON BY WAY OF FURTHER ASSUR- 
ANCE, BEING PRECEDED BY AN APPOINTMENT 
IN PURSUANCE OF A GENERAL POWER (1) OVER- 
RIDING THE LEGAL ESTATE, SUBJECT TO A 
TERM OF 99 YEARS IN A TRUSTEE, WHO AS- 
SIGNS IT TO A TRUSTEE FOR THE PURCHASER 
TO ATTEND THE INHERITANCE. 



This indenture, &c. 

I. Parties. Between B. Bowles, of, &c. of the first part, 
W. Wood, of, &c. of the second part, C. Cox, 
of, &c. of the third part, and S. Smitiii, of, 

Hj^- &c. of the fourth part: Whereas, by an in- 
denture bearing date on or about, &c. and 
expressed to be made between J. James of 
the first part, W. Wood of the second part, 
B. Bowles of the third part, and D. Doe of 

LAppoint- the fourth part, and purporting to be an appoint- 

rdease. mcnt of the hereditaments hereinafter de- 
scribed, and (so far as the same is grounded 
on a bargain and sale for a year, bearing date 
the day before the date of the said indenture), 
a release of the same hereditaments ; and by 

Fine and a fine and common recovery respectively le- 

recoyery. , •^ jt ./ 

vied and suffered in pursuance of a covenant 
therein contained, and by a declaration of the 
uses of the said fine and recovery also therein 
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Uses. contained^ the hereditaments hereinafter de- 
scribed stand limited to the use of the said 
W. Wood for the term of 99 years, if the said 
B. Bowles should so long live, with remain- 
der to such uses generally as the said B. 
Bowles should by deed or otherwise, as therein 
mentioned, appoint ; and in default of such 
appointment, and subject thereto, to the use 
of the said D. Doe and his heirs, during the 
life of the said B. Bowles in trust for him, 
with remainder to the use of the said B. 

Trust of Bowles and his heirs ; and by the first men- 

the term. '^ i • i 

tioned indenture it was declared that the said 
term of 99 years was limited to the use of the 
said W. Wood upon trust, that he or his as- 
signs, should so often as the parish church of 
A.' should become vacant, present such person 
thereto as the said B. Bowles or his assigns 
2. Con- should by writing nominate : And whereas 

tr&ct for 

sale. the said C. Cox hath contracted with the 
said B. Bowles for the purchase of the said here- 
ditaments, as hereinafter expressed, at the 

3.Tra8. pricc of £ ; And WHEREAS the said W. 

tee's a— _~ _~ 

grreement Wood, at the Tcquest of the said B. Bowles, 
has agreed to assign the said hereditaments 
to the said S. Smith in the manner hereafter 

III. Testa- appearing. [Testatum with the consideration, 
ut sup. 18. II.] 

ly.Oper- He the said B. Bowles, in exercise of the 

atire part. 

power aforesaid, " and of every other power 
enabling him in this behalf," doth by this 
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Appoim. his deed appoint, that the hereditaments 
hereinafter described shall henceforth be to 
the use of the said G. Cox and his heirs ; 
and for the considerations aforesaid he the 
said B. Bowles by these presents doth 

GnuiftaiidGEANT ANp confir'm unto the Said C. Cox 

coofirma- , 

tioB. and his heirs, all that the advowson m the 
parish church of , in the said county of 
[Appurtenances, 19.] [Deeds, ibid.] 

V.Haben- To HAVE AND TO HOLD the Said hcrcdi- 

OCUIl* 

taments hereby appointed and granted re- 
spectively as aforesaid, to and to the use of 
VLCove- the said 0, Cox and his heirs : And the said 

nanfs. 

B, Bowles for himself and his heirs doth 

hereby covenant with the said G. Cox, his 

heirs and assigns, in manner foUowing, (that 

is to say), that notwithstanding any thing 

made, done, or suffered by the said B. Bowles, 

\. Tbafc, " he the said B, Bowles is the lawful owner 

Stw^ and patron of the said advowson and heredi- 

taments hereby appointed and granted as 

aforesaid^ and that notwithstanding any such 

*Fi«f.ji.44. thing as aforesaid^"* he the said B. Bowles 

(44). 

2. Tiut be has good light to appoint and grant the said 
tp conv^. hereditaments in manner aforesaid, and ac- 
cording to the intent of these presents, and 
that ''notwithstanding any such thing as afore<^ 

3. That said," it shall be lawful for the said C, Cox, 
chaser his hcuTs and assigns, on the aext vacancy 

snail pre- •* 

sent, ^c. " that may happen by the deaths resignation, 
deprivation, cession, or chaJ^ge of L. L., the 
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present incumbent of the parish church afore- 
said," to present some well qualified clerk to 
succeed in the said church as the incumbent 
or parson thereof (2), and thenceforth when- 
ever the said church shall become vaccmt " by 
the death, resignation, deprivation, cession, or 
change, of all or any of the future incum- 
bents or parsons thereof," to present some 
other well qualified clerk to succeed to the 
said church as the incumbent or parson thereof, 
and to do all other acts which belong to the 
patron thereof, a^ amply as th^ said B, Bowles, 
his heirs or assigns might do if these presents 
Without had not been made, without any interruption 
tion, or disturbance from the said B. Bowles or his 
heirs, or any person lawfully or equitably 
claiming from, under, or in trust for bim or 
them. [Covenant against incumbrances, and 
for further assurance as in p. 21, 22, omitting 
vii.Fur- the t^orrf appointees.] And this indenture 

iher testa- i ^ i 

torn. FURTHER WITNESSETH, that for the COUSl- 

derations aforesaid, and by the direction of the 

said B. Bowles, he the said W, Wood by these 

Assign- presents doth assign to the said S, Smith, 

^has- *' his executors, administrators, and assigns," 

tL!^*" the hereditaments hereinbefore d'fescribed, 

Habcn- with their appurtenances ; ** To havu and 

TO HOLD the same hereditaments with their 

appurtenances, unto the said S. Smith, his 

executors, administrators, and assigns," (3) 

henceforth during the residue of the said term 



dum. 
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For the re- of 99 vcars upon tnist for the said C. Cox, 

mainderof 

tiic term, his hcirs and asskfns, to attend the mheritance 

Intnutto ^ 

attend, of the Same hereditaments, and to protect it 
Trortee's from mesne incumbrances. [Covenant by W. 
• ' Wood, that he has done no act to incumber, 61 .] 
In witness, &c. 



(1) An advowson may be granted to uses, (a) 

(2) It is observable, that the sale of the next presentation, when 
the living is actually vacant, is simony (6) ; or, as it 'seems, when 
the incumbent is exceedingly ill, and on his death bed (c), for it has 
been lately determined that actual vacancy is not essentially neces- 
sary to make the contract void, and that the innocence of the clerk 
is immaterial, (d) But with respect to an advowson, it has been 
held that at any time a bond fide purchase of it is good, (e) And 
De Grey, C. J. has said, that the case in Burrow, in which the court 
held the grant of a next presentation, or of an advowson, made after 
the church was actually fallen vacant, to be void (/), must, as to 
the advowson, be a mistake of the reporter, {g) But however con- 
sonant to true principle the case of Barret v. Glubb may be, this 
dictum of his Lordship's was surely ill considered. An investigation 
of tiie doctrine would have shown the language of the report to be 
in unison with antecedent authorities. In Grey v. Hesketh, Lord 
Hardwicke was of opinion, that although the sale of an advowson 
during a vacancy was not within the statute of simony, as a sale of 
the next presentation is, it was void by the common law. {h) 

(3) The habendum is not an essential clause, and in a subordinate 
part of the conveyance (like the present), it may, when compression 
is desirable, and the eiFect of inserting it is simply a repetition of the 
granting part, be omitted without impropriety. 



{a) 2 Sand. Uses, 30. {b) Cro. Eliz. 788. Moo. 914. 

(c) Fox v: Bp. of Chester, 2 B. & Cres. 635. {d) Ibid. 

le) Barret v. Glubb, S. W. Black. 1052. 

(/) Bishop of Lincoln v. Wolforstan, 3 Burr. 1510. 

Ig) In Barret v. Glubb. And see Shep. Touch. 90. n. 88. 

{h) Ambler, 268. 



> 
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PRECEDENT XXV 



OF RECTORIAL IMPROPRIATE TITHES TO USES 
FOR BARRING DOWER, IN WHICH TO THE GE- 
NERAL COVENANTS FOR TITLE, ARE ADDED 
MUTUAL COVENANTS BY THE VENDOR AND 
VENDEE FOR APPORTIONING TAXES.' 

L Parties. ThiS INDENTURE, &C. 

Between B. Bond, of, &c. of the first part, 
W. Wright, of, &c. of the second part, and 
iLReci- D. Duke, of, &c. of the third part : Whereas 
1. Feoff- by an indenture of feoffment, dated the 

day of , and made between J. Jones of the 

one part, and E. Eales of the other part, and 

by livery of seisin made according to the form 

of a rec- and cffcct of that indenture, the rectory of, 

tory, &c. 

&c. with the tithes and appurtenances thereof 
was conveyed to and to the use of E. Eales 
and his heirs (1) ; which said rectory formerly 
belonged to the monastery of in the said 
county, and after the dissolution thereof was 
by letters patent of Queen Elizabeth, under 
the great seal of England, bearing date at 
Westminster, the day of in the year 
of her reign, granted to S. Searle and his 
2.ven- heirs (2): And whereas, the said B. Bond 

dor's sei- ii. i /•-n-r^i 

ain as (as the cldcst son and heir at law of B . Eales, 

heir. ^ 

who was the wife of the said W. Bond, Esq., 
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. and only child of the said £• Bales), is seised 

in fee of the said rectory and tithes, except 

such parts of the latter as have been granted 

by way of endowment (3) to the vicar of the 

3. Con- parish aforesaid : And whereas the said B. 

tract for 

tiie sale of Bond has contracted with the said W. Wriffht, 

tlie tithes. ^ ' 

for the sale to him of the said tithes as here- 
UL Testae inaftcr expressed, for the price of £ : No w 

THIS INDENTUKE WITNESSETH, that in pur- 

suance of the said recited contract, and in 
consideration, &c. [Uisup. 18. ii.] 

oparttire He the Said B. Bond, by these presents doth 
grant unto the said W, Wright and his heirs, 
all tithes as well great m i^nall^ and all obla- 
tions, and other (4) profits and appurtenances^ 
to the said rectory belonging, or reputed to 
be parcel thereof) or in any wise arimng upon 
or from all, Soa. 

iv^<ibtii-To have> hold, and receive Ihe said 

.dum. 

hereditaments hereby granted> with their ap- 
purtenances^ unto the said W. Wright and 
Uses* his heirs^ to [Uses to prevent dower {S)y 19.] 
v.c«re- [Covenants by B\ Bond for the titie, ut sup. 20, 

nants for ^^ ^^ 

•We. 21^ — 96, vix, L Good right to convey. 2. Quid; 
ev^ayment^ beginning thus : that it shall be law- 
fill for the said W. Wright, his appointees, 
heirs, and assigns, to have and take the said, 
&c. 3. Freedom from incumbrances^ [except the 
land-tax, now charged on the said heredi^* 
ments hereby granted. 4. For further assw^ 
anceS] And each of them the said^ B. Bond 



■> 
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n. Miita-and W. Wriffht, for himself and his iieirs, 
nants. doth hereby covenant with the other of them, 
his heirs and nssigm, that while the said he- 
reditaments hereby granted shall be rated as 
a part of the said rectory, to any parlia- 
Jn^ry or p^-ial ..sJLeot, Jn Sun^ 
the continuance of such assessment, and to- 
Appor- wards the same, the said. W. Wright, his ap- 
to^ the pQijjteeg^ heirs, or assigns, shall contribute to 
the said B, Bond, his heirs or assigns, such 
part of the said assessments as shall be after 
the rate of and in proportion to , part of the 
present assessment, which are £ a year 
to the land-tax, £ towards the poor-rate, 
and £ towards the church-rate ; But that 
either party, his heirs or assigns, shall be at 
liberty to acquire a separate assessment of his 
respective property. In witness, &c. 

(1) Estates in tithes are alienable by lay impropriators in the same 
manner as other real estates, (a) 

(2) The grants made by the crown of the appropriated benefices 
which were vested in it by act of parliament, on the dissolution of 
the monasteries by Henry 8, are either of tithes of a particular tract 
of land, or, as in the present instance, of a rectory or parsonage 
which comprises the pariah church with all its rights, glebes, tithes, 
and other profits whatsoever, (b) It is proper to allude to the letters 
patent in the recitals, because no good title can be made to tithes by 
a lay impropriator without showing them (c) ; this being the only 
mode of repelling any claim which may be made to those tithes by 
an ecclesiastical person claiming jure ecclesus, {d) 

(a) 3 Cruise, Dig. 56. 3di^ (6) Ibid. 

(c) Ibid. But in practice it is not considered necessary to trace the title 
through all the intermediate stages. 1 Prest Abst. 30. 

{d) The letters patent should be inspected, to see that no reversion remains in 
the crown. Such a reversion, the student will remember, is not barrable by the 
ecovery of tenant in tail. Plow. 553. 1 Inst. 335. a* 
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(3) AH tithes, renewing within a parish , regularly ought to be 
paid to the rector of it (e) ; except those which the vicar claims by 
endowment or prescription, (f) 

(4) Obventions, pensions, portions, fruits, profits and heredita- 
ments (see next precedent), are the general words in a grant of 
tithes ; but besides that they are of course included in the words 
profits and appurtenances, all offerings are by the statute 2 & 3 
Ed. 6. 1 3« made payable to the parson, &c. or farmer of the parish 
where he dwells, (g) 

(5) Lay impropriators may have any estate in tithes ; they may be 
tenants in fee, in tail, for life, or for years. Hence husbands may be 
tenants by the curtesy, and widows endowed of them. The surest 
endowment of them is (says Lord Coke), by the third sheaf, (h) But 
the assignment is good, though tithes of tiie third yard-land be as- 
signed, (t) Dower in tithes may in a conveyance of them to a 
purchaser, be barred, as in a conveyance of lands, by a limitation of 
the usual uses ; for tithes are of course comprehended within the 
statute of uses, under the word hereditaments.' 



(e) Hob. 296. (/) 2 Buls. 27., and see GwilL 226. 1526. 

ig) Vid. Com. Dig. Dismes, (B.) {h) 1 Inst. 32. a. 

(t) Ibid, tn noHs, Hal. MSS. n. 188. 
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PRECEDENT XXVL 

OF TITHES TO USES, ETC. BY THREE TENANTS IN 
X COMMON IN FEE, SUBJECT TO DISTINCT POWEBiSl 
OF APPOINTMENT IN EACH, WHICH THEY EX- 
ERCISE RESPECTIVELY, AND CONVEY BY WAY 
OF FURTHER ASSURANCE; CONTAINING ALSO 
A COVENANT BY THE PURCHASER RESPECTING 
TAXES, Etc. AND BY ONE OF TflE VENDORS TO 

produce deeds. 

This indenture, &c. 

i.i»artief. Between W. Wood, of, &c. C. Coke, of, 8cc, 
and E. Edge, of, &c. of the one part, K, Kidd, 
of, &c. of the second part, and S. Swift, of, 

it.Reci- &c. of the third part: Whereas, by an in- 
denture bearing date on or about th6 day 
of , and expressed to be made between G- 
Gill, of the one part, and the said W. Wood, 

L c<Miv^- C. Coke, and E. Edge of the other part, three 

irendors to undivided third parts in the hereditaments 

uses. ^ 

hereinafter described. Were limited respec- 
tively to such uses as each of them the said 
W. Wood, C. Coke, and E. Edge, by smy 
deed or deeds, writing or writings, to be by 
him signed, sealed, and delivered, in the pre- 
sence of one or more credible witnesses, * 
should appoint, and subject thereto, with the 
ReihAm. remainder in fee to them respectively 6f such 
inf#e. respective' third part* (1): And whereas, the 
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2. Con- said W. Wood, C. Coke, and E. Edge, have 
contracted with the said K. Kidd for the sale 
to him of the entirety of the said heredita- 
ments as hereinafter mentioned, for the sum 

of £aoQa 

IfiL'fttIa* Now THIS Il^DEN^TUaE WilVME^SETVH, that in 

^^ pursuance of the said agreement, and m con- 
sideration of the sum of £1000 of sterling 
money paid by the said K. Kidd, to each of 
thenpi the said W. Wood, C. (^olfe, ^4 E. 
Edge, immediately before. I^e, e^^e^uti^i^ of 
these presents, making the aggregate sum of 
£3000, in full fpjp t^e %l^luj^ pvyrfhase of 
thfBi^ i^aid slji^eft reftj>9«)tiv%t t^ ?«f eipjl; p^ 
^i<*. s§ifi ^v^_ suigs ^bft »i4 vendors 
48 l^er^^X r^pec^Xel^ adfiW>^ledei, ftfid from 
% W9t^i ^ fele^iflg t^ fpi^ K^J^i^l ; W<J. 
aisft, ii^ cqnsi4pif§ti9f), qf %, %9Sf^m^ herein- 

4W- <?o?<»i9H 08>Jfeft BSfi^ the ^d K. 
K^<^. ^cii^<rf, ^^ift tJ^;^ ;V. :^S&)od, C. 
<?^e,. fftd 1^. ^^, in.f^gf^isftqC tlys ^tSoaa-. 
^ Wmh " a»4. ^ 6YSiy 9l!(^i BWwr en, 
f l*^ tiim. M^, thig. tj^fefttft" ^^4hi§;t4# deed, 

; flSme^?. se^Jif^* a%5l ^vf^ ^y *W1: in the 

pre^ae <tf ^(i a^^ri^d ^y ^t3»«^a^edible 

W^W^^ ^sft, mfm: arf JJ[^S°(H£%b l>e i^- 
.. *)l3e.(jt 9ft tft§Se.Kes^%^T!9ff^gSfff such 

Jj;j^O|gj »ffl;iin«. ^S*i^ng, ^d^ dei}K?rj|,i* . 5)<^|H ap- 

Ai^ti ■ yp^^y. ^t ^u^^cj^ ijpi(}jji{J4^4. ^4;part in 

^ W4. ^f ^ts»ftei>M. (fffl^ ISSg^er ^ft 

* Vide pagii 39. 0.31. 
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uses heFeinafter liinited ; and for the consi- 

defatiens aforesaid they the said W. Wood, 

O. Coke> and B. Edge, according to their re- 

Oraait. spective estates, by these presents bo grant 

AN>i> CONFIRM unto the said K. Kidd and his 

beirSj aft those the tithes, fniits, profits, obla- 

tioiks, ohventiens, emolnments and heredita- 

mente. yearly renewiag within the parish of Y., 

and every part' of the same with their appurten- 

V. Baben- ances' : To HAVB^ HOLi>, and receive the 

said tithes and hereditaments ha?einbefore de- 

serifeed, with the appurtenances, unto the said 

Uses. K. Kidd and his heirs, to such uses generally, 

VLCo^. *c. lUt ^tq^. 19i px.] And each of them 

2Sye^ th^ said W. Woed, C. Coke, and E. Edge, 

diDrare- i 

specti¥«iy. doA hereby for himself and his heirs, and as 

far only as- eencerns- hi» undivided third part 

of^ lite said heredtfament«, covenant with the 

sB^i^ K. Kidd, his appointees, heirs and as- 

1^ Fob signs, that notwithstanding any thing made, 

«pw«*' , dbne> or sufil^d^ bv^the said W. Wood, d. 

and grant.. . •' . . . 

Ci C^ke, and' E. Ec^, they have good right 
respectively to appoint and grant the heredi- 
tats^nts heroinbefbre described; in manner 
foresaid, and^ aceerdmg' to the intent of these 
2l PoFX|iiiu ppesents r A^B-that-he the said K. Kidd, his 

et enjoy- - 

nunfe - appiointees> heirs^ and^ assigns, shed! at all 

times hereaHep reeeive or ret»n the same 

hereditaments without any lawfttt intenruptioiir 

or disturbance' by themr the said W. Wood, C. 

Cok^ and E* Edge respeetfrrelyi ortilieir heirs, 

q2 
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or any person or persons lawfully or equita- 
bly claiming from, thioi^, ander> or in trust 
xwret- for them or any of them: And that free 
from all other interests, titles, liens, or other 




incumbrances, occasioned or suffered by the 
said W. Wood, C. Coke, and E. Edge, in 
their respective shares, or any person or per- 
sons rightfiilly claiming or to claim the same 
at law or in equity, in or upon the same 
shares respectively, or any part thereof, 
through, under, or in trust for them or any of 
them, or by tlieir or any of their means, '^ or 
4. Fbr for- default :" And that each of them the said W. 
•MX. Wood, G. Coke, and E. Edge, and his heirs, 
shall at all times hereafter, &c. [Seep. 21. 4.] 
for more perfectly assuring lus said third 
part in the said hereditaments, with the ap- 
purtenances to the uses hereinbefore limited, 
as by the said K. Kidd, &c. [Ut sup. 21. 4. 
mAr And it is hereby agreed that in respect of 
witp^- the said hereditaments hereinbefore described, 
•jjjtt«»- the said K. Kidd, his appointees, heirs, te- 
^"^^ nants, or assigns, shall henceforth contribute 
towards the land-tax, poor-rates, and repairs 
of the chancel of the church of the said pa- 
rish of Y., (in exoneration of the residue of 
the same hereditaments), at the rate herein- 
after mentioned (that is to say), [here specify 
y^um^ the proportions'] : And the said K. Kidd doth 
hereby for himself and his heirs, covenant 
wi;tji the said W. Wood, C. Coke, and E. 
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Edge, their heirs, executors, administrators, 
and assigns, that he and all claiming any es- 
tate under him, for the time being shall from 
time to time agree to be rated and taxed in 
the manner hereinbefore mentioned, and pay 
such assessments accordingly, or otherwise 
shall pay to the said W. Wood, C. Coke, and 
E. Edge, respectively, or their respective 
heirs, executors, administrators, and assigns, 
a contribution towards the same rates, taxes, 
and repairs, in the proportions hereinbefore 
mentioned, so as to indemnify the said W. 
Wood, C. Coke, and E. Edge respectively, 
and their respective heirs, executors, adminis- 
trators, and assigns, from such proportions as 
aforesaid, of the same rates, taxes, and re- 
pairs, according to the intent of these pre- 
vni.Co. sents: And the said W. Wood for himself 

yenant to 

produce and his heirs doth hereby covenant with the 
said K. Kidd, his appointees, heirs, and as- 
signs, that he the said W. Wood, his heirs, 
executors, administrators, ' or assigns, shall 
from time to time hereafter, on the request 
and at the costs of the said K. Kidd,^ his ap^ 
pointees, heirs, or assigns, unless prevented 
by fire or some other inevitable accident, pro- 
duce to the said K. Kidd, his appointees, 
heirs, or assigns, agent or attorney, the instru- 
ments specified in the schedule hereunder 
written, and also permit him or them to take 
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copies or extracts from tiie moI^ instru- 
ments.* 
In witness, &e. 

* See also the longer and more formal clause, sup. 177. vii. 

( 1 ) It is (as we have before noticed) (a) now seUled ttiat a power 
of appointment is not extingnished by cb-eldsting wllli the fee (6) ; 
for the ground of nUgatoriness on which the courts forolecfy relied (c), 
is justly deemed insufficient for the inference, ad an estate can be 
conveyed only with ceremonious form ; but an appointment, when 
unincumbered with gratuiUms ^uMtionS, ihay be mad^ hj a simple 
and unattested note in writmg. {d) 
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OF A REVEliSlOK IK FEE feXPECTANT OK A TERM 
OF 99 YEARS DETERMINABLE WITH LIVES^ BT 
A CORPORATION; THE PURCHASER COVE- 
NANTING TO INDEMNIFY IT AGAINST ITS 
CONTINUING LIABILITY TO THE COVENANTS 
IN THE LEASE. 

This iNDfiNTUftE, 9cc. 

h Fkrties. between the mayor and 6omm6nalty of the 

borough of A. in the eotinty of D. of the 

first part, B. Ball, of dec. of the second part, 

and D. Dicks, of, 8cC. of the third part: 

n. Red- Whereas Uie said ma^^r and cjc^nmonalty, 

L Lose by their indenture of liaise under tlidur com- 




(«) Sop. 160. W Maimdrdl ▼. MaimdroU, 10 Vei. J.US. 

(c) Goodlun¥.Bri^iaiD,lfios.&PiiL 192. («0 2Sdk.4fi7. 
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min^ mon sea4(l) bearing date ran br about (2) 

corporA* 

tioB. the day of , a&d expi^etei^d to be 

made between the said mayot and com- 
monalty of &e oiie pdit, and P. Potts of the 
other part^ did demise the hereditaments 
herekiafter deseribfed unto P. Potts from 
the day of the date tk\6l*ebf^ for the term of 
99 yearii, if the said P. Potts end H. Potts 
hi's then wife» or eitheir of them> ^hbuld s6 
long live, subj^fct to the rent, coventots, and 
conditions therein set forthv and wiili a right 
of perpetual renewal on the teSrms therein 
fei^iifa' expressed : And M^Iiereas the siadd inden- 
^jng- ture of lease is now m operation : And 

3. Oon- 

Si^site WHEREAS the SQid mayor And commonalty 
v^i^^" ^^ seised of the immediate reversion in fee- 
simple expectant on the aforesaid term in the 
said hereditameiltSj and have contracted (3) 
with the said B. Ball for the sale of the 
same reversion as hereinafter mentioned, 
ui. Testa- for the price of £ : Now this inden*- 

turn. * , . J, 

TURE WITNESSETH, t&at ifa p^krsuOnce of 
the said agreement^ and in cont^ideration of 
the sum of £ of, &e. to the said mayor 
and commonalty paid by the said B. Ball^ 
immediately before the execution of these 
presents, in full for the absolute {purchase of 
the said fee-simple jn reversion free from all in- 
cumbrances, except as hereinafter mentioned, 
the receipt of which said sum the said mayor 
and commonalty do hereby acknowled^. 
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and from* the same do release the said B. 
Ball ; — they the said mayor and com- 

Grant monalty (4) by these presents do grant 
unto the said B. Ball and his heirs^ all that 
the reversion (6) in fee-simple immediately 
expectant on the determination of the afore-* 
said term of 99 years, in all, &c. [Parceh.} 
, [Appurtenances, 19. ] 

Jh^^ " Together with all " indentures of lease and 
all counterparts thereof respectively, and all 
other" documents of title relating to the said 
hereditaments, or any part thereof, now in 
custody of the said mayor and commonalty, 
or which they or their successors may here- 
after obtain without suit at law or in equity:"* 

IV. Ha- To HAVE AND TO HOLD the Said revcrsiou 
in fee-simple in the said hereditaments, with 
their appurtenances, unto the said B. Ball 
and his heirs, to [Uses to bar dower, 19. 

IX. ] 

v. cov«- And the said mayor and commonalty do 

Hants for *^ 

Ui? title, hereby, for themselves and their succes- 
sors (6), covenant with the said B. Ball, his 
heirs, appointees, and assigns, that notwith 

l. Right to standing anything made, done, or suffered, 

by the said mayor and commonalty, or their 

predecessors, or any person or persons right* 

. fully claiming under them, or any of them 

t * Or (as circumstances may require) take the more formal clause, 
Wf. 19. VII. et vid. 33. (23). 
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(except as hereinafter excepted) ; — they the 
said mayor and commonalty now hare good 
right to grant the said reversion in fee-simple 
in the said hereditaments hereinbefore de- 
• scribed, with their appurtenances, to the uses 
2.Forqiiiet and in the manner aforesaid: And also 
mcnt." that it shall be lawful for the person or 
persons for the time being, entitled in posses- 
sion under the same uses, immediately on the 
determination of the aforesaid term, and at 
all times thereafter, peaceably to enter upon 
and enjoy tlie said hereditaments, with their 
appurtenances, and also immediately from 
the execution hereof, and until the determi- 
nation of such term, to receive the rents and 
profits of the same hereditaments, payable 
under the aforesaid lease, without any in- 
terruption or disturbance from the said 
mayor and commonalty, or any person or 
persons rightfully claiming any interest at 
law or in equity in the said hereditaments, 
through, under, ^or in trust for the said 
mayor and commonalty, or any of their pre- 
decessors or successors (except as herein- 
3. Free- after cxccpted) : And that freely discharg- 
i^OTm^. ed by them, the said mayor and commonalty 

1}F&I1C68 

and their successors, at their sole expence, 
against all interests and incumbrances what- 
ever, at any time heretofore, or to be at any 
time hereafter, made or suffered by the said 
mayor and commonalty, or their predecessor* 
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vit sucoesmiB^ or eaxy permtt or peieons right- 
fully claimiBg thnrngb^ und^r^ oir in trust 




far the said mayor and commonaltf » or their 
^BfleptioB. predecesaorg or succesaora as afioreaaid (ex- 
cept in respeet of any of ibe bovenants and 
s^;reements ^it^red into by the said mayor 
and commonalty ih the said indenture of 
lease^ and which run with the land, and bind 
the said B. Ball^ his appointees, h^rs, and 
assigns ; but against which the amd B. Ball 
has agreed to indemnify the said mHyor and 
commonalty by the covenant hereinafter 
jj§^ contained: And also that they tiie said 
■■•'™^ mayor and ciMnmonalty, and all p&mobs right- 
fully claiming through, utider, cnt in trust for 
them CMT their suecesscnrs as aforesaid (except 
as hereiiibef<»re excepted), shall at all times 
hereafter^ &c. [t^ mp. 21. 4.] for further as- 
suring the fee-simple in the hereditaments 
hereinbefore described, with th^ appurte- 
nances, either in remainder, revension, or 
possession, as circumstances shall require, 
to the uses af^nlesaid^ or btherwise, as the 
said B. Ball, his appointees, heirs and as- 
signs, shall direct, and according to the in- 
tent of these pre^nts^ as by, &c. [ui ^^ 

21.4.] 

V. Agree- And wh£R£as, by rcasoh that the said 
parchaier mavor and commotialty will continue bound 
n^t- by their express covenants (7) in the afore- 
said indenture of lease, it was agreed,, on the 
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ixesLtf for tiie sale afoiresaady that the said 
B. Bkll should 6hteV ititb the c6Veh^% 

■ 

YLSecqnd hereinaiter co&tained: Therefore this; 

Testatum. , • 

INDENTURE LAStL* WtTITESfeETfa, that » 

putsxiance of the sani^ agreemetit, and foif 
the considerations afcnresaid^ the said B. Ball^ 
Covenant for himself and his heirs, doth heteby (idVi^- 
hfdT'i^ nant With the .said mayot and commonalty, 
thteir successors and assigns, that he, his heirs, 
fex^e^iitorb, Suid i^ihiiiii^ltAt6rs> sbin* W t)fte 
of them, shall, at all times hereafter, ot)serve 
the covenants and agreements in the afore^ 
Isaid (ndettttirfe of lease feirteml into by tht 
said mayor and commonalty, and from the 
same covenants and agreements^ and all 
liability hi tetsfyefet thereof, shiall also ittdt^tti- 
nify the said mayor and commonalty, their 
successors; and assigns^ and eVelry of them 
for ever by these presents : In ^V'li'NEsS; 
whereof, the said mayor ancl commonalty 
their common seal have hereunto affixed^ 
* Dower and the said B. Ball and D. Dicks* theit 
hands and seals have hereunto set the day 
and year, &c. 

(1) The proceedings of a corporation are authenticated by their 
common seal, the apposition of which to their deed perfects it 
without furtheir ceremony (a), unless an intent appear that such 
Mi^re affixing it H^ not to pai^ the edtate. {b) 

(2) The words ** on or about*' are proper here, to avoid the pos- 
sibility of nullifying the conveyance of the reversion which is grant- 

(«) 4 Cmifle, Dig. 28, 29. 3 Ed. (b) Derby canal y. Wilmot, D East, 360. 
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ed as such by a misdescription. In consequence of an error in the 
description of a remainder or reversion vitiating the grant of it, by 
losing the identity of the subject matter (c), it is prudent, in ordinary 
cases, and, of course, whenever the legal existence of the particular 
estate is doubted, to grant the lands generally, such a grant being 
(as we have before seen (d) ) sufficient to pass the remainder or 
reversion. 

(d> All lay civil corporations may alien their lands as freely as 
individuals, (e) 

(4) The mayor cannot, by his deed, bind the corporation without 
his commonalty, (f) 

(5) As reversions differ very materially from remainders in their 
incidental rights (g), it is proper to distinguish than carefully ; and 
the student will never confound them if he remembers, that a re- 
mainder is a new estate created in a stranger at the same time with 
the particular estate (h) ; and that a reversion is the residue of the 
old or original estate continuing in him that made the particular 
estate, (i) A reversion, however, will pass by the name of a re- 
mainder, and vice versd, (k) 

(6) A corporation aggr^ate being, in legal supposition, an im- 
mortal body, it is, though usual, as nugatory for such a corporation 
to covenant for themselves and their successors, as it is in a convey- 
ance to them to make a limitation to their successors. (I) 

(7) Although the assignee of a reversion, like the assignee of a 
lease, is liable to, and has the benefit of, all covenants which run 
with the land(m), yet that circumstance will not discharge the 
assignor from an action on those covenants into which he himself 
entered, (n) The indemnity which is here given by the purchaser 
is demkndable by the vendor in the absence of an agreement to 
give it ; the purchaser of a reversion evidently being, when the 
vendor is subject to covenants in respect of it, in the same situation 
with the purchaser of a leasehold estate, who must covenant to 
indemnify his vendor against the rent and covenants in the lease, 
although not expressly required to do so in the conditions, of 



(c) Vid. Sup. 32. 15. (d) Ibid. 
[e) 1 Sid. 162. 10 Rep. 30. b. ; aliter of ecclesiasticfd and ekemosynary cor- 
porations. See 1 EUz. c. 19. 13 Eliz. c. 10. . • 
(/) 1 Inst. 94. b. (g) See 2 Bl. Com. 176. 
(k) I Inst. 143. a. (t) Ibid. 23. a. 142. 
{k) Shep. Touch. 84. (/) Vid. Sup. 151. n. 6, 7. 
(w) .32 Hen. 8. c. 34. s. 2. (») Cro. Ja. 309. 
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sale (p) ; — and with the purchaser of an equity of redemption, 
who is compelled by equity, independently of contract, to indemnify 
his vendor against the personal obligation to pay the mortgage 
money, (p) 



PRECEDENT XXVIII. 

OF THE EQUITY OF A REDEMPTION (1) OF LANDS 
WHICH HAVE BEEN MORTGAGED IN FEE BY 
THE VENDOR; WHOM THE PURCHASER COVE- 
NANTS TO INDEMNIFY. 

I. Partiw. This indenture, made, &c. 

Between A. Ash, of, &c. of the one part, and 
B. Brown, of, &c. of the other part : Whereas 
the said A. Ash was, at the time of the date 
and execution of the indentures of lease and 

1. Ven- , release hereinafter recited, seised in absolute 

dor's sei- ^ 

»in. fee-simple by purchase for a valuable consi- 
deration, of the hereditaments hereinafter de- 
scribed. 

n. Red- [Mortgage in fee by lease and release from 

2. Mort- A. Ash to C. Corn, 63. 3.] 

gage. ' -J 

3. Money [Mofiey Still due, 56. 8.] 

4. Con- And whereas, the said A. Ash hath con- 
^ ' tracted with the said B. Brown for the sale of 

(o) 1 Bro. C. C. 52. Sup. 146. n. 6. . (p) 7 Ves. Jun. 337. 9 Taunt. 3d5. 
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(1) Ad equity of ledemptioQ k in iubglance ideiiliGal with any 
other equitable estate, which is incapable not only of a convey- 
ance at common law, bat, stricdy speaking, of a conveyance deriving 
its operation from the statute of naes, — that is to say, none of those 
conveyances can act in their peculiar manner on an equitable in- 
terest, because they all require a legal seisin ; yet they, o^ course, 
all serve to transfer it. When, therefore, a formal conveyance of 
an equitable interest is made, a grant, as the most simple and 
generic of legal assurances, seems most appropriate. When we re- 
flect, that a lease and release was originally intended only to be a 
si^Mtitnte for a feofiment, and to avoid the necessity of ddivering 
actual possession of the freehold, the common practice of conveying, 
an equity of redemption of an estate mortgaged in fee, which as- 
sumes the legal fieehold to be actually vested in another, seems 
rather absurd. When, however, the estate is only mortgaged for 
years, a lease and release is proper, because a mortgagee rarely 
enters ; and entry, the student will remember, is requisite to peifect 
a lease at common law (a), and create a legal revosbn in the mort- 

(2) lliis covenant (as we have before (6) remarked) the purdiaser 
of an equity of redemption is compeUable to enter into. . 

(3) These are usual, but surely very superfluous words. To in- 
demnify the person is to indemnify his property. 



(«} Co. liCt 4I». {h) F^237. (7). 
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CHAPTER V. 



FEOFFMENT. 



It would only be doing what has been amply dotfe by others, 
and what has now ceased to be of primary importance in 
practice, to enter at large into the doctrine of feoffments, 
which, originally the most common of ^1 Conveyances of 
freehold estates, have now become the most infrequent, and 
are used but to attain particular objects. It is to the cases in 
which it is still in use> with an omission of the learning 
which, though still necessary to be known, is to be found in 
standard treatises (a), that I shall therefore proceed ; premis- 
ing, however, a few general observations on the nature and 
peculiar operation of a feoffment. We may define a feoff- 
ment to be the conveyance of a freehold in corporeal heredita- 
ments, transferring the whole estate of the grantor (6), by 
delivery of the possession upon or within view of the heredi- 
taments conveyed, (c) The leading feature of this convey- 

(a) See Sheph. Toacli. c. 9. 

(b) It is said that when the fee is not given th6 instnlmeht is sometimes, though 
improperly f called a feofftaient. Ibid. p. 203. Co. Litt. 9. a. Mr. Preston observes, 
on the passage in Shephard, that when an estate of freehold only is granted, the 
asurance is denominated a lease. Ibid. 7th Ed. But that, of course, is not the 
case when a tenant for life conveys his whole estate ; though it maybe said, per- 
haps, that the instrument is then more properly an assignment, vid. p. 170. (2.) 

(c) A feofifment has been frequently defined, and with yarious degrees of accu- 
racy. filackstone*s definition, (2 Com. 310.) <* The gift of any corporeal hete- 

R 
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ance, as coatradistinguished from a grant, from a releaae by 
enlargement {d) which is in the nature of a grant, and frtxn 
bargains and sales (e), and corenants to stand seised {f), is 
its tortious operation when made by the tenant of a particnr 
lar estate. Hence, if made by taiant for life, it bars the con- 
tingent remainders dependent on (g), and the powers appen- 
dant and in gross annexed to (A), his estate. By a natural 
ap{dication of the same principle, when made by a tenant fiyr 
years it likewise passes the feensimple, which inTolres the ac- 
qiiisiti<Hi of a freehold : it consequently destroys the term - 
for the temuNT is in posseasion, and possession is all that the 
law requires to giye yalidity to a feoffinent (t), as the essence €i 
that conveyance is the fiyery of seisin, or actual ddirery of 
possesffion. But in modem times the covrts appear deter- 
mined to rdaz the strictness of the anciei^ law with icqiect 
to disseisin, and to consider a feoffioMAt by tenant for years, 
as workii^ not an actual disseinii, but a diasfiain at the 
dectiim of the lessor; a doctrme first broadied, vaA dbfyand 
etteigetically maintained 1^ Lord Mansfidd(tX lather ho!^ 
erer <hi the principles €i common sen^e than of tachaiml jar 
lisprudence. One main reason for deprintg feoffivenla of 
their ancient efficacy in reference to the dortriaft of JiwiifiiiBj 
is that they do not retain their primitive publicity^ said are 
not, therefiDT^ within die scope €i the aneieot policy, Mr. 
Butler has, howeT», impugned tins ot^ecticA hy showiag 
(what must be readily cottoeded) that the aaae k^ 



to aaatkerr wUck he aSraM to be te . 
^ ^ Tke gcnos is grrcn, tibe specific £iereiice iUaH^ 

Rflutu erinccs. Bir. Suidcrs's ^finitioB, (2 Uses, p. L} 
«a rtin m yctfect, ftnm eqn«ny sppi^^ to gifts in tofl, id 
coBCTnred that Shephud's is the aost correct. Tow^ 2i3L 

J"J^ ^ ^«™«» 322, sup. 8. ie) 6ah.UM,14iL 
If] Tk^ same pnncq^le cqnaBj appfies tiHliiii m m 

7^^ 1 ^* ^- W &»fi 4ia--416L 

il \^ ^ ®~^ lib. 2. £ 31. a. ll.b. &o.Db. Si. 

W la Tkylor T. Horde, 1 B«ir. «. 5 Bro. P. Ca. 217. Covpw 
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ties which they possessed originally they retain now. (0 But 
it is a matter of fact with which legal reasoning has nothing 
to do, and which is evident to every one, that it is quite im- 
possible, in a populous and commercial country like modem 
England^ for a feoffment to be in reality more overt and im- 
pressive than any other conveyance. It cannot, however, be 
considered yet as settled, that tltougfa a feoffment by tenant 
ftur years destroys thie term, and operates a forfeiture, it only 
creates a disseisin at the election of the lessor. But another 
case frequently occurs in practice, which involves the nature 
of a feoffment, and the learning of disseisins ; and that is, 
when a feoffment is made by the cestuique trust of a term r 
which has been often done for the purpose of converting a 
long term into a fee through the superinduced operation of a 
fine levied on the tortiously acquired freehold. Up to a recent 
period it was considered that such a feoffment was effectual 
on the ground of its working a disseisin, and gaining a freer 
hold ; and the practice for the beneficial owner to assign 
the term in trust, and then enfeoff, proceeded on this 

assumption, {m) But a late case has decided that a feoff- 
ment by the cestuique trust of a t^rm has not the effect of 
destroying it, when not made with the c<»isent of the legal 
termor, (n) 

It appears, however, to the writer, that some consideratiops 
which might have been urged in the arguments on this 
case, were not adverted to. With respect to the statute of 
1 Richard 3. c. 1. it is presumed, that as it was not men- 
tioned, the cases might have been deemed, both by the bar 
and bench, to have set at rest the question whether that 
statute enabled the cestuique trust of a term to convey it 
alone. And though as long terms were frequently created 



{I) But. Co. Lit 330. b. n. 1. 

(m) See 2 Sand. Uses, 22. 

(n] Doe V. Lynes, 3 B. and Cres. 388. 

R 2 
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before the reign of Richard 3.(o), though a trust declared 
on them was certainly within the mischief levelled at by 
that statute^ and though the language in the body of it is 
sufficiently comprehensive to embrace every species of sub- 
ject matter, yet as its titk applies only to those fiduciary in- 
terests which were in strictness tises, and the authorities 
have, in general (/>), considered it inapplicable to the trust 
of a term, we are now, perhaps, compelled to acquiesce in 
that construction* The conclusion is, therefore, that the 
feoflftnent of the cestuique trust of a term cannot of its own 
force destroy the term. But it is conceived that a question 
may be i*aised whether primd fade the consent of the trustee 
ought not to be presumed, in the absence of evidence to the 
contrary. It is settled, that in cases of a mixed nature the 
courts of law may recognise trusts ; and this should seem 
to be one of those ; for the court of king's bench, in the case 
of Doe V. Lynes, did certainly regard the relation of trustee 
and cestuique trust. For one main ground of the decision 
is, that the objects of the assignment would be defeated by 
the feoffinent (q), — that the trusts would probably continue 
a long time, — and that the trustees ought not to lend them- 
selves to any act to defeat that interest, (r) But the courts 
of law, in so far noticing the fiduciary ownership, must, of 
course, recognise and admit that privity which is and must 



(o) See 2 BL Com. 142. 

(p) See 1 Sand. Uses, 34 to 40. tt is, however, singular that Mr. Sanders 
should have cited the case of Groodtitle t. Jones, 7 T. Rep. 47. to prove the 
inapplicability of this statute. Both Lord Kenyon and Mr. Justice Grose 
said, " it only applied to cases in which the trust in its origin was created 
for the benefit of the owner of the estate.** In that case, the term which was 
attendant on the inheritance, was created not for the benefit of the grantor, 
but of a mortgagee. It was, therefore, impossible for the court to have 
recognised the existence of this statute in a plainer way, or to have more 
distinctly pointed out the cases to which it applied. Vid. ibid. 50. Its ex- 
istence was also admitted in Blake v. Foster, 8 T. Rep. 494. And see 1 H. 
Bl. 566. 

{q) Per Abbot, C. J. 3 Bar. and Cres. 403. 

(r) PerBayley, J.405. Ibid. 
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be, in the very nature of the thing, presumed to subsist be- 
tween the trustee and his cestuique trust ; and, consequently, 
in a case differently circumstanced from that of Doe v. 
Lynes («), and to which the reason which has been men- 
tioned cannot apply (0> it should seem to follow, that the 
trustee ought to be deemed acquainted with and acquiescent 
in the acts of the cestuique trust. If the legal Uability of 
forfeiture, to which such consent may expose hirb, be urged, 
it may be answered by the same argument; for by looking at 
the trustee in his real character, the courts of law, to avoid 
a gross inconsistency, are forced to concede, that the loss 
does not fall on him, but on his cestuique trust. If this 
reasoning be just, the result is, that Doe v. Lynes is not an 
authority for those cases in which the feoffment is made by 
the cestuique trust of the term, when he is the sole and 
entire owner of it, but only to those in which he has a partial 
interest, and in which, therefore, the concurrence of the 
trustee in a feoffment by one of the equitable takers would 
be a breach of trust. 

But one assumption in Doe v. Lynes ought, perhaps, to be 
noticed ; it being (it is with great deference submitted) not 
strictly just. The feoffment was made by the first equitable 
limitee, who was in possession of the lands under and accord- 
ing to the trusts of the assignment. Now it is a clear point, 
that although, 'generally speaking, the real interest of a 
cestuique trust is not regarded at law, he is not on the foot- 
ing of a stranger, but is tenant at will to the trustee, (m) 
Consequently the feoffor in the above case was entitled to 
the actual possession ; which weakens the judgment therein. 



(«) There the feoffor had only a limited equitable interest. 

(/) As to one in which the feoffor has the sole and absolute ownership of the 
equitable interest of the term. 

(u) 1 Show. Rep. 73. So, it seems, is a mortgagor to his mortgagee, Doug. 
710. Doe T. Pott. Keech v. Hall, ibid. 21. but as to him, there are conflicting 
dicta (see Doug. 265. 5 Bar. and Aid. 604.), and all of them are crude and loose. 
But Mr. Coote's conclusions on this point (Mortgages, 327—9.) are demonstrably 
just. 
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so far as it 18 grounded on the assumption of the right to the 
actual possession being in the trustee, (u) 

Upon the whole^ howerer^ the practical conclusion is, that in 
the present temper of the courts^ a purchaser cannot be advised 
to rely on the freehold-gaining power of a feofiment, even 
when made by a legal tenant for years. 

For the length of this dissertation, the author requires 
much, and for its freedcHn, more, indulgence; but he thought 
it better, for the reason above given, to examine, to the best 
of his ability, the latest modification which this peculiar 
branch of the learning has assumed, than to attecnpt an outline 
of the general doctrine. 



(u) This assumption was made by Bayley, J. and Holroyd, J. 3 Bar. and C 
405, 406. ; and as they admitted the capability of one who had an actaal 
right to the possession to make a feoffment, it follows, Aat if the amdMir's 
reasoning be just, they conceded the right of a cestoiqae trost to do it. 
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PRECEDENT XXIX. 

of the legal estate (1) of various heredi- 
taments which have been sold in lots, 
to a trustee for the feoffors, for the 
purpose of consolidating the title there- 
of, by two tenants in common and their 
wives, with covenant to levy a fine, and 
powers of attorney to deliver and re- 
ceive seisin. 

This indenture, &c. 

LPtoties. between L. Long, of, &c. and M. his wife, 
of the first part, S. Sims, of, &c. and B. his 
wife, of the second part, L. Luke of, &c. 
of the third part, B. Butt, of, &c. of the 
fourth part, and J. Jones, of, &c. of the 

iLRcci- fifth part: Whereas the said L. Long is 

1. Seisin of seised in fee-simple (subject to the dower 

common of his said wife) of three fifths of the here- 
subject to 

dower, ditameuts hereinafter described, and the said 

S. Sims is seised in fee-simple (subject to 

Of the the dower of his said wife) of the remaining 

2. Sale in two fifths thcrcof (2) : And whereas the 

said hereditaments have been lately agreed 
to be sold in lots ; and in order to bring the 
evidence of their title within smaller limits (3), 
and extinguish all right of dower in the said 
mlS^or M. Long and B. Sims, it has been agreed 
^f Sfe"' that a feoifment shall be made and fine levied 
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of the said hereditaments as hereinafter 
ui. Tes- mentioned : Now this indenture wit^ 

tatnm. 

NESSETH, that in pursuance of the said 
agreement, they the said L. Long and M. his 
wife, S. Sims and B. his wife, according to 

IT. Opera- their respective shares and interests, have 
given and granted (4), and by these presents 
DO give (5) and grant unto the said L. 
Luke and his heirs, aljl [Parcels.] [Appur- 
tenances, 19.] : 

y.Ha- To HAVE AND TO HOLD the aforcsaid 

bendam. 

hereditaments, with their appurtenances, to 
and to the use of the said L. Luke and his 
vjLTnirts. heirs,* upon trust as concerning the said 
three fifth parts thereof, for the said L. Long 
and his heirs ; and as concerning the remain- 
ing two fifth parts thereof, in trust for the 
VII. Cove- said S. Sims and his heirs: And the said 
iwyfine. L. Loug doth hereby, for himself and - his 
heirs, and as far as . relates to his said three 
fifths in the hereditaments hereinbefore de* 
scribed, and the acts and defaults of himself 
and his said wife relating thereto ; An d the 
said S.Sims doth hereby, &c. [similar Ictn- 
guage] covenant with the said L. Luke, his 
heirs and assigns, that they the said L. Long 
and M. his wife, and S. Sim and B. his 
wife (the said M. Long and B. Sims hereby 
consenting), shall, at their own expeuce in 

^ Vid. sup. p. 206. n.(l.) 
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all things, in or as of Hilary term now last (6), 
or some subsequent term, levy to the said 
L. Luke or his heirs, in due form of law, 
a fine sur conuzance de droit come ceo with 
proclamations, of the hereditaments herein- 
before described, by the names and other 
descriptions proper for passing the same, 
as by the said L. Luke, his heirs or assigns, 
or his or their counsel in the law shall be 
vm.DeT advised and required: And it is hereby de- 
^ «»«• clared, that the said fine or fines, when levied, 
shall enure to the use hereinbefore limited, 
IX. Power and in confirmation of these presents : And 

ofattorney * 

todeUver the Said L. Lonff and M, his wife, S. Sims 
and B. his wife, by these presents do appoint 
the said B. Butt their attorney (7) for them, 
and in their name and stead, to take pos- 
session and seisin of the above described 
hereditaments, or some part thereof, in the 
name of the whole, and then to deliver 
possession and seisin of the same heredita- 
ments, or of some part thereof, in the name 
of the whole, unto the said L. Luke, or to 
his attorney in that behalf lawfully au- 
thorised, according to the form and effect (8) 

x^ fiy, ,^, aiid true intent of these presents: And the 
said L, Luke by these presents doth appoint 
the said J, Jones his attorney for him and 
in his name and as his act to receive the 
aforesaid possession and seisin from the 
said B. Butt, nevertheless to the use of the 



ceive. 
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Mad L. Luke m mmmn TSanmoA^ and ac- 
erifdiog to the mteat of these picseMts. In 



(i) Dm cottwejitm» m ooe a fwirchiw deed; bat han^ an ex- 
ff«rfM»t mryfe of e&ctiog a purdiafle tnmtactioD^ ander the drcam- 
itaocM r/ tW oMe, iCMwifUn tiie deflg;D of dis wovk. 

(4^; TbMC penona ane teaaats ia coaaioa* A jont lanancj is 
n#H mA^tsct Vj (iowtif a» tlie right of die wmi f O f is paramoont to 
that of the wffe, (a) 

i'i) ltoCiritli<tandiajg Doe ▼• Lyaes (^), it wiO, it is apprdiended, 
cofitiaue to be considered, e^en bj those who may not acqaiesoe 
io the inference which has been b^ore drawn from that case, that 
there are cases in which a feoffment may be adopted with proprietyy 
and relied on with certainty ; as when it is made by the owner of 
tlie inheritance to ease the title of ootstanding tenns, which, with 
ttie asftistance of a fine levied on the immediate freehold it acquires, 
it may do in five yeani. For the moral and political argament 
which may by urged against its operation, when made by the 
termor to the prejudice of the reversioner, is in flavour of such an 
operation, when it is made by the reversioner himself, who has also 
the present equitable right of enjoyment. And here it is important 
to admit the ceituique trust's right to the actual possession, as 
tenant at will ; for by forgetting that legal relation, and assuming 
that right to be in the trustee, we might, from recent dicta (c), 
as they appear in the reports, be led to conclude the feoffment 
of such cestuique trust to be invalid, on account of his being, 
in the eye of the law, on the same footing with a stranger. 

(4) It has already been hinted, that repetition of the opera- 
tive words in a feoffment, or any instrument in the nature of it, — 
that is, any conveyance at common law of a freehold in ccvporeal 
liortHlituments in possession, — is proper (d); because the past 
ttmso refers to an act which may be supposed antecedent to, and 
must be distinct from, the written instrument, which is not itself the 
legal medium of transfer, but only evidence of it ; the Uvery of seisin 
being the real conveyance, (e) 



(•) Lltt. ». 45. Ci^ Litt. 37. (») Sup. 243. 

Cv) VW. wip. p. *4^ n, (u) {d) P. la. (4.) 

[9) VliK Uk%. ^1, Set^ ihe mode oi pleading a feolfiueut, 2 RolL Abr. 682. dr- 
flatiU fh>tu Uu» priucipU\ 
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(5) This is the only word which makes an implied warranty in 
the conveyance of a freehold (/) — and to this warranty the feoffor 
only, since the statute of quia, emptoreSf is bound (g) ; but during 
the feoffor's life it is general (A), — that is, it extends to an eviction 
by any person. 

(6) It is observable, that this deed is correctly called a deed, 
leading the uses of the fine ; because, although the fine is levied as 
of a preceding term, it is, in fact, levied after the execution of the 
deed, (i) 

(7) Livery in deed is performed by the feoffor^s coming upon 
the land, and delivering to the feoffee either a clod, branch, or 
turf, there growing (k) ; or the charter itself (Z) ; — in the name 
of seisin of all the lands comprised in the deed ; or by telling the 
feoffee to enter into the land, and take seisin of it in the name of 
all the lands contained in the deed (m) ; — and it may, as contradis- 
tinguished to livery in law (n), — which is, when the feoffor is. not 
actually upon the land, but only in sight of it (o), — be given or re- 
ceived by attorney. But the power must, in either case, be by 
deed ; and when, as in the present instance, the feoffment is by 
deed indented. Lord Coke's authority {p) (but which appears to 
be doubtful (q) ) is express, that the attorney must be a party. 

(8) An opinion formerly prevailed (and it is believed, very gene- 
rally), that when the power was in this form, — ^viz. to deliver seisin 
according to the form and effect of the deed, the attorney, in con- 
sequence of his having only a bare authority, was confined to make 
Kvery on the day of the date of the deed (r) : but it is now settled, 
that he may do it at a convenient opportunity afterwards, (s) 



(/) Co. Utt 383, 384. Co. 4. 81. Touch. 184. 

{g) See 2 Bl. Comm. 300. the reason of this restriction. It is otherwise in 
a gift in tail and lease for life ; for then the heirs of the grantor are likewise 
bound to the warranty. (A) Touch. 185. 

(0 See 1 Prest. Conv. 318. (A) 2 Bl. Com. 315. 

(/) 9 Co. 138. a. 2 Roll. Abr. 7. pi. 10. 

\m) 9 Rep. 136. Cro. Jac. 80. But the mere delivery of a deed of feoffment 
on the la^^ will not amount to livery of seisin ; for it has another operation, to 
take effect as a deed. Ibid. {n) Co. Litt. 52. b. Touch. 217. 

(o) Pollexf. 47. 2 Bac. Abr. 485. {p) 1 Inst. 52 b. 

Iq) 2 Ro. Abr. 8. pi. 12. Cro. Eliz. 905. Co. Litt. m witU. (4) But it appears 
by the margin, that Lord Coke was well aware of these authorities, and rejected 
them with contempt. " Communis error fecit jm* (itt dicitur) in contrarium,** 

(r) Hennings v. Pauchard, Cro. Jac. 153. 

{s) Roe dem. Heale r. Rashleigh, 3 Bar. & Aid. 156, 



262 Pureham Deeds. [prec. xxx. 




PRECEDENT XXX. 

OF A PEW IN THE AISLE OF A CHURCH (1) BY A 
DEVISEE IN TEUST FOE SALE UNDEE THE WILL 
OF A PERSON TO WHOM THE PREMISES HAD 
NOT BEEN PROPERLY CONVEYED ; WITH THE 
CONCURRENCE OF THE HEIR OF THE TESTA- 
TOR, AND OF THE PERSON HAVING THE LEGAL 
ESTATE, 

L Parties. ThIS INDENTURE made, &C. 

Between B. Brown, of, &c. of the first part, 
C. Cook, of, &c. of the second part, F. Fell, 
of, &c. of the third part, G. George, of, &c. 
of the fourth part, and D. Dyke, of, &c. of 

u.Re€i- the fifth part: Whereas, by an indenture 
bearing date on the day of , and made 

LLwt between the said B. Brown, of the one part,. 

Sorcnase * 

^^' and F. Fell (since deceased), of the other 

part, for the valuable considerations therein 

mentioned, the pew hereinafter described 

was expressed to be conveyed to and to the 

use of the said F. Fell and his heirs ; but 

such indenture being accompanied neither by 

Void at enrolment nor livery of seisin was void at 

law. '^ 

2.contract law (2) : And WHEREAS, the said C. Cook is 
tSe par- ^ dcviscc of the property of the said F. Fell,^ 
devJjwes in deccascd, (including the said pew), in trust 
for sale ; and as such trustee has contracted 
with the said G. George for the sale of the 
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said pew, as hereinafter mentioned, for the 
Agree- price of £ ; and the said B. Brown, in 
the origi- whom the legal estate pf the said pew is still 

nal vendor 

and the vested, and the said F. Fell, as the heir of 

heir of 

^^rto *^^ ®^^^ ^* ^e[\y deceased (3), have respec- 
join. tively agreed at the request of the said C. 
m. Testa- Cook, to concur in these presents : Now this 

torn. 

INDENTURE WITNESSETH, that in Consider- 
ation of £ of, &c. to the said C. Cook^ 
paid by the said G. George immediately be- 
fore the execution, &c. [Sup. 18. ii.] They 
the said B. Brown, F. Fell, and C. Cook, ac- 
cording to their respective interests therein, 
ly. Opera* HAVE givcu and granted, and by these pre- 
^ ' sents DO give, grant, and confirm, unto the 
said G. George and his heirs, all that seat 
or pew, &c. [Description.^ With full liberty 
of ingress, egress, and regress to and from the 
same at all reasonable times. (4) [Appurten- 
Haben- ances^ 19.] [Habendum in fee (5), 80. vi.] 
Trustee's [Covenant by the grantors, that they have not 

covenant. .'' -.ati •! • /• 

incumbered y 60. ix.] And the said parties of 
Power of the first, second, and third parts, do by these 
"'^y- presents appoint the said D. Dyke their at- 
torney for them, and in their names to enter 
into the said pew, to obtain and deliver seisin 
thereof to the said G. George, or his attorney 
lawfully constituted, to hold the same seat to 
the said G. George and his heirs, according to 
the form, effect, and intent of these presents. 
In witness, &c. 
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(1) The conveyance of a pew is not a common occurrence, for by 
the ecclesiastical law (in this instance adopted by and blended with 
our common law), it cannot be granted even by the ordinary to a 
person and his heirs absolutely (a), because it does not belong to the 
person, but to the inhabitant, suui cannot be claimed by prescription 
as appendant to land, but to a house, (b) A pew in the aisle of a 
church may, however, be prescribed for as appurtenant to a house 
out of the parish ; though it is the better opinion that a pew in the 
body of a church cannot, (c) For an aisle which has immemorially 
belonged to a particular house, and been maintained by the owner of 
it, is part of his frank-tenement (d), and being, therefore, supposed 
to be held in respect of the house, will go with it to him that inha- 
bits it. (e) But a grant of the chancel to a person in fee by a lay 
impropriator {d fortiori by a spiritual rector) is void (/) ; because it 
would enable him to desecrate that part of the church where parti- 
cular parts of the service are required to be performed, and to take 
it out of the jurisdiction of the ordinary, (g) But the present pre- 
cedent was prepared in a case in which the pews were freeholds 
under the construction of a statute for building the churdi and 
granting pews. 

(2) This conclusion is evidently just of any single instrument in 
reference to a present estate of frediolds in lands ; for the only con- 
veyances which directly pass such an estate are bargains and sales 
and feoffments ; the former of which are void without enrolment, 
and the latter without livery. A lease and release indeed may be 
contained in the same instrument (h) ; but they are still two distinct 
acts, and such an union of them is in the highest degree informal 
and anomalous. 

But the recited indenture, though void as a conveyance, is good 
in equity as a contract. 

(3) As there is no dower out of an equitable intarest, which was 
all that could pass to F. Fell, the deceased husband, it would have 



(a) Gibs. 197. (6) Ibid. 198. 

(c) Davis r. Witts, Forrest, 14. whete this point seems doabtM. Bat see 
PettmsB V. Bridger, PhiU. 323. Fuller t. Lone, 2 AMsanB, 425, and the late case 
of Byerley r. Windus, 5 Bar. &. Cres. 1. 

(rf) Gibs. 197. 

(e) 12 Ck>. 106. 2 Keb. 92. 2 Buls. 150. 1 Sid. 88. 

(/) Clifford r. Wcks, 1 Bar. A Aid. 498. 

(g) Per Lord EUenborough, ibid. 566. 

(A) 1 Freem. 251 ; for priority shall be supposed. 




NOTE 3 — 6.] Feoffment. 256 

been quite unnecessary to have made the last purchaser's widow (if 
he left one), a party to release it. 

(4) These words, though usual in this and similar cases, are, on 
on first principles, superfluous. For when the law gives any thing 
to one, it gives impliedly whatever is necessary to its enjoyment, (i) 

(5) The conveyance might be made to dower uses. 



(0 Co. Liu. 56. 
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APPENDIX. 



To obviate an objection which may be taken to the present work 
by those who are averse to the omissio'n of any of the usual clauses, 
the following are subjoined. They appear to the author the most 
indefensible member of modem conveyancing ; and juridical re- 
formists have, accordingly, aimed their shafts at them with con- 
siderable effect. " Suppose" (says a lively and ingenious writer (a), 

addressing himself to conveyancing, which he is pleased to call 
the mystery of mysteries — the apocalypse of the law\ " suppose 
a man to purchase an acre of bare land on the top of a mountain, 
to which water, except from the clouds, could never come, and 
where there was neither house, bush, nor body. In the deed of 
conveyance the land must be described. And how would the clerk 
or scrivener acquit himself? Why, first of all, the land would 
be described by its boundaries, and then would follow, together 
with, '* &c. (wtd. infra) ** the rhapsody and effervescence of 
a dull and uningenious imagination^* This censure is admitted 
to be just. But the conclusion which its author draws, of the 
necessity of a radical reform in our laws of property, by no means 
follows, unless it can be shewn that they require this ludicrous (b) 
verbiage ; and Mr. Humphreys (c) has himself admitted its in* 
utility. The law itself declares, in the plainest and most express 
terms, that every thing appendant or appurtenant, as common, 



(a) Edinburgh Review, Vol. XLV. p. 472. 

(6^ It is, as the same writer has remarked, mischievous likewise in a great 
degree, when we remember that this mass of words is constantly incorporated 
with legal, and more especially with equitable, proceedings. 

[c) Vid. sap. 15. n. (m.) 

S 
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turbary, estovers, &c. passes by a grant of the land cum per- 
tinentiis, 3 Lev, 165. See a full development of the com- 
prehensive word appurtenances, Comyn's Dig. Grant, (E 9.) There 
b, however, some sense in the sweeping clause (d), where the 
least doubt is entertained of the correctness of the specific descrip- 
tion. 
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For a Manor, 




And all and singular the mcBauages, £Etrms» cottages, 
houses, outhouses, edifices, buildings^ stables^ bams, coach- 
houses, dove-coteSy yards, gardens, orchards, backsides, 
tofts, crofts, lands, meadows, pastures, heaths, moors, 
marshes^ bogs and waste grounds, folds, fold-courses and 
liberty of foldage, feedings, parks, warrens, free chase and 
free warren, common, common of pasture, common of tur- 
bary, mines, minerals, quarries, mills, fairs, markets, cus- 
toms, tolls, duties, furzes, trees, woods, underwoods, and the 
ground and soil thereof, mounds, fences, hedges, ditches, 
ways, waters, water-courses, lands covered with water, 
fisheries, fowlings, courts leet, courts baron and other courts, 
perquisites and profits of courts, view of frankpledge and 
all that to view of frankpledge doth belong, reliefs, heriots, 
fines, sums of money, amerciaments, goods and chattekt of 
felons, and of fugitives, and of felons of themselves and 
put in exigent, and of outlawed persons, dividends, waifs, 
estrays, treasure-trove, chief rents, quit rents, rent-charges, 
rent-seek, rents of assize, fee-farm rents, boons, services, 
royalties, jurisdictions, franchises, and all other rights, juris- 
dictions, liberties, privileges, easements, profits, commodities, 
onoluments, hereditaments, and appurtenances whatsoever* 

(lO Siip.f>. u^. V. 
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to the said manor, reputed manor, &c. hereby released or 
otherwise assured, or intended so to be, respectively be»- 
longing, or in anywise appertaining, or with the same or 
any of them respectively, now demised, leased, held, used, 
occupied, or enjoyed, or accepted, reputed, deemed, taken, 
or known, as part, parcel, or member, of them, or of any 
part of them, or appurtenant thereunto, with their and 
e^ery of their rights, royalties, franchises, members, and ap^ 
purtjsnances. 

For a House. 

Together with all and singular outhouses, edifices, build- 
ings, cellars, areas, courts, court-yards, warehouses, pumps, 
cisterns, privies, sewers, gutters, drains, backsides, paths, 
passages, lights, easements, profits, privileges, commodities, 
emoluments^ and appurtenances whatsoever, to the said 
hereditaments and premises hereby released, &c. belongings 
or in anywise appertaining, or accepted, reputed, taken# 
known, held, occupied, or enjoyed, as part, parcel, or member 
thereof, or of any part thereof. 

For Lands. 

Together with all edifices, buildings, trees of every kind, 
woods, underwoods, and the ground and soil thereof, com- 
mons, common of pasture and turbary, and other common- 
able rights, hedges, ditches, fences, ways, mounds, passages, 
waters, water-courses, easements, liberties, privileges, emolu- 
ments, and appurtenances whatsoever, to the said pieces or 
parcels of land hereby released, &c., or any of them, respec- 
tively belonging, or in any wise appertaining. 

For Farms. 

And all houses, cottages, edifices, buildings, barns, stables, 
yards, gardens, orchards, closes of land, meadow and pasture, 
trees of every kind, woods, underwoods, feedings, and the 

s 2 
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ground and soil thereof commons, common of pasture, and of 
turbary, and other commonable rights, hedges, ditches, fences, 
ways, paths, passages, waters, water-courses, lands covered 
with water, sewers, drains, liberties, privileges, easements, 
commodities, advantages, emoluments, hereditaments, and ap- 
purtenances whatsoever to the said hereditaments and premises 
hereby appointed and released, or intended so to be, or any 
of them, respectively belonging, or in any wise appertaining, 
or accepted, reputed, deemed, taken, known, held, occupied, 
or enjoyed as part, parcel, or member of the same, or any of 
them. 

For Marsh Lands. 

Together with all walls, banks, dykes, ditches, sluices, 
sluice-gates, fowlings, fishings, waters, water-courses, ways, 
drifts, ways, paths, passages, easements, privileges, emolu- 
ments, rights, members, and appurtenances whatsoever, to the 
said hereditaments and premises belonging. 

For Woodlands. 

Together with all timber, timber trees, and woods growing 
and being upon the said premises, and all commons and right 
of commonage, and all other rights, ways, easements, liber- 
ties, privileges, emoluments, and appurtenances whatsoever> 
to the said hei-editaments and premises belongmg, 8cc. 

For a Watermill. 

And also the full use of the mill-dams, and streams of water 
appertaining to the said mill for making the same, and also 
the full use of the water-wheels and water-engines, cisterns, 
and other machinery belonging to the said mill, or necessary 
for the working, ease, or enjoyment thereof; and generally all 
and singular the rights, members, and appurtenances to the 



~> 
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said hereby demised premises, or any part thereof belonging, 
or appeitaining. 

For Advowsons,* 

And all messuages, cottages, edifices, glebe and other lands, 
meadows, pastures, feedings, tithes, oblations, obventions, 
waters, water-courses, Uberties, privileges, easements, pro- 
fits, commodities, advantages, emoluments, hereditaments, 
and appurtenances whatsoever, to the said advowson, donation, 
and right of presentation and patronage, hereby granted and con- 
firmed, or otherwise assured, or intended so to be, belonging 
or in any wise appertaining or accepted, reputed, deemed, 
taken, known, held, occupied, or enjoyed, as part, parcel, or 
member of the same, or any of them respectively. 



CLAUSE OF REVERSIONS AND ESTATES. 

I 

And the reversion and reversions, remainder and remain- 
ders, rents, issues, and profits, of and incident to the heredi- 
taments and premises hereby released or otherwise assured, or 
intended so to i>e, and every part and parcel thereof with 
their appurtenances^ And all the estate, right, title, interest, 
property, claim and demand whatsoever, both at law and in 
equity, or otherwise howsoever of him the said B., of, into, and 
out of, the same hereditaments and premises, and every part 
and parcel thereof, with their appurtenances. 



* The same words are used for a rectory ; when they are, substitute rectory for 
the expressions in italics. 



*#* Should the present work meet the approbation of the 
Profession, and the Author^s avocations allow of it, it is his 
intention to treat of other subjects {as Mortgages, Settlements, 
Sfc.) in the same manner. Should he realize this scheme, each 
topic will be dependent on and connected with the prior publica- 
tions, but be perfectly independent of any subsequent ones. 



n 
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INDEX* 



ABEYANCE, 

inheritance not treated as in, where, pfige 90. note (3) . 
ACnON. — See Coven ant. 
ADMINISTRATION, 

when void, 105. (7). 
ADMINISTRATORS, 

consequence of none being appointed, where, 42. (36). ' 

See Executors. 
ADMITTANCE, 

requisite means of perfecting a title to copyholds, 138. (6) . 

of the tenant for life is the admittance of the person in remainder, 187. (1). 
ADVOWSON 

lies in grant, 209. \ 

definition of, 215. (4) . 

may be granted to uses, 220. (1). ^ 

grant of, during a vacancy, 220. (2) . 
AGREEMENT.— See Contract. 
ALIEN 

may take in a lease and release, subject to what, 3. 
ANNUITY, 

where it is the consideration of the conveyance, 144. (I). 
APPENDANT, 

whatever is, will pass under what, 166. (I). 
APPOINTMENT, 

difference between, and a declaration of use, 172. 

is what, ibid. 

principal qualities of, and emanating from what, 173. 

an appointment does not necessarily what, ibid. 

double testatum in, redundant, 179. (5). 

when an instrument is construed as an appointment, when as a conveyance, 
ibid, and 180. 



* When passages in the notes on the precedents are referred to, the npte is 
Ided to the naire. 



added to the page 
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APPORTIONMENT 

of purchase money desirable when, 138. (4). 
ASSETS, REAL, 

inaccuracy of considering an attendant term as, 67, 
ASSIGNS, 

limitation to nugatory where, 41. (34). 43. (39). 

of a tenant for life, limitation to does not what, 41. (34). 
ASSIGNEES 

of a bankrupt take only a base fee, where, 154. (2). 

stand in what situation, 155. (4). 

must give attested copies, where, ibid. (6). 

of an insolvent debtor, 161. 

mnst sell the prisoner's real estate, when and bow, 162. (7). 
ASSIGNMENT 

of an outstanding term to a trustee for the purchaser, eflfect of, 69 ; and^ee 
Terms. 
ATTESTATION.— See Power. 
AITORNEY, 

surrender by, 138. (7). 

livery in deed may be given or received by, 251. (7). 

to deliver seisin'according to the form and effect of the deed, may do it, when, 
251. (8). and see Warrant. 
ATTORNMENT, 

~ to purchasers, formerly required, where, 1. 
AUCTION, 

fact of a sale by should be recited, where, 82. (8). 

AUTHORrry, 

naked, defined, HI. (1). 

its peculiar characteristic, ibid. 

BANKRUPT. — See Assig nee. 

may be ordered to join in conveyance, where, 155. (5) , 

generally made to covenant for the tide, ibid. (8) . 
BANKRUPTCY.— See Power. 

act or commission of not notice, where, 71. 
BARGAIN AND SALE, 

habendum of. — See Habendum. 

of two kinds, 196. 

by an executor, 112. (3). 

no resemblance to what, ibid. 

derived from the statute of uses infrequently used, 196. 

to make a tenant to the writ of entry, ibid. 

what doctrine with respect to, no longer prevails, 206. (4). 
BARGAIN AND SALE FOR A YEAR.— l^ee Lease and Release. 

who may be bargainors, 3, 4, 5 ; see also 64. (15) . 

who may be grantees in, ibid. 
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QARGAIN AND SALE FOR A YEAR^conHnued. 

valuable consideration the essence of, 12. (3). 

but may be nominal, 13. (3). 

accurate to use what operative words, 13. (5) . 

parcels in, how described, 13, 14, (6). 

may be for any other period, 15. (9). 

habendum in, may be framed how, ibid. 

reddendum in, superfluous when, 16. (9). 

deed not essential to, 16. (12) . 
BARON AND FEME, 

rules with respect to direction or declaration of use by, 106. (11). 

disagreement in fatal, when, ibid. 

husband should not covenant for himself and his wife, 188. (6). 215. (5). 

seems clear that the wife is not bound, when, 215. (6). 
BODIES CORPORATE. — See Corporation. 



CESTUIQUE TRUST, 

whether covenants for the title by, can run with the land, 65. (17) . 

olject of joining them in the bargain and sale for a year, 64. (15). 

of a term, feoffment by, 244; and see Feoffment. 
CESTUIQUE USE.— See Use. 
CHANCELLOR, 

may order what, 155. (5). 
CHARTER, 151. (7). 
CODICIL, 

must be attested how, 97. (5). 

attestation of alone establishes a will, when, 97. (5). 

annexation of to the will no longer material, 121. (6). 
C06NIZEE, and see Fine. 

of a fipe usually joms in dechiring the uses, 122. (9). 104. (2). 107. (12). 

olject of this practice, 122. (9). 
COLLATERAL POWER.— See Authority. 
COMMISSIONERS OF BANKRUPTCY, 

observations on a bargain and sale by, 154. (2) . 

conveyance of termed what, 155. (3) . 

all the legislature requires, what, ibid. 
COMMONS 

lie in grant, except when, 209. 2- 
CONFIRMATION, 

fine will enure by way of, when, 107. (12). 
CONSIDERATION, 

difference between a conveyance for a valuable consideration and a voluntary 
conveyance, 24. 

in money or money's worth, essential to a bargain and sale, 12 — ^24. 
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CONSIDERATION - continued. 

what considerations protect a oooyeyanoe from a sidiseqiient one to-a pur- 
chaser, 24. 
when the fact of a valnable consideration becomes immaterial, 25. 
dower trustee improperly expressed to pay a nominal consideration, 29. (ir>> 
nominal consideration omitted, when, 90. (4). 
And see Apportionment, Purchasb-money. 
CONTINGENT REMAINDERS, 

cannot be transferred by lease and release, 6. 
not barred by it, when, 8. 

in the surviFor of two trustees, under wlu|t devise, 90. (3). 
CONTRACT, 

raises what, 25. 

effect of a devise between the contract and conveyance, 26. 
of a sub-contract, 121. (7). 
conveyance may be good as, when, 254. (2). 
CONVEYANCES, 

original mode of conveyance, 1. 

to what purposes a lease and release are one conveyance, 2. 
what conveyances are void against purchasers for a valuable consideration, 24* 
consideration fails, effect of, when, 144. (1). 
under a decree, how settled, 129. (4). 

what inconveniences are obviated by eflfecting an exchange by a conveyance 
derived from the statute of uses, 193. (2). 
CONUZEE. — See Cognizee, Fine. 
COPYHOLDER 

may surrender in court, how, 138. (7) . 
COPYHOLDS, 

surrender to the use of a will of, dispensed with, where, 137. (1). And see 
Admittance, Apportionment, Surrender. 
CORPORATION, 

whether they can convey by lease and release, 4. 
how they should convey, 5. 
cannot hold lands without what, 150. (2). 
word successors necessary in grants to, where, 151. (5) . 
may be a bargainee, ibid. (6). 
proceedings of, how authenticated, 235. (1). 
may alien when, 236. (3) . 
mayor of cannot what, 236. (4). 
nugatory for a corporation to do what, ibid. (6). 
COURT OF EQUITY, 

purchaser has no right to the aid of, when, 69 — 70. And see Equity. 
COVENANTS, 

hetr not bound, unless mentioned, 43. (41). 

secut as to the executors and administrators, ibid. 

on what the doctrine depends with respect to them, ibid. 
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COVES AKTS^ continued. 

nm with the hind, when, 44. (42). 

purchaser entitled to what, 44. (43). 

covenant that the grantor is seised in fee, omitted in purchase deeds, why, 

44. (44). 
broken when, 45. (44) . 

construction of the covenant for quiet enjoyment, 45. (46). 
e£fect of the qualifying language of the first covenant, 46. Md. 
covenant for quiet enjoyment broken by what, 47. (47) . 
effect of adding the word " default" to the covenant against incnmbrances^ 

48. (50). 
covenant for further assurance, landing on whom, 48. (51). 
enables a purchaser to require what, 49. (53). 
an express stipulation in, whether necessary, for ^Hiat, 49. (54). 
whether covenants to run with the land must be entered into with the grantee 

of the common law estate, 49. (55) 
whether it is in any case necessary for this purpose, CO make the persons 

having the common law seisin parties, 51. (ibid), 
what covenants mortgagees and trustees are compellable to enter into, 65. (16) . 
whether a privity of estate is requisite to enable covenants to run with the 

land, 65. (17). 
inaccurate for a husband to covenant, how, 188. (6). 215. (5). 
into what covenants a vendor who retains the title deeds is bound to enter, 

181. (10). 
defeasance added to the covenant to produce deeds, 182. (10). 
should in a recovery deed be entered into, with whom, 202. (8). 
CREDITOR, 

enabled to sue out an elegit, by what, 145. (2) . 

DATE 

of release when, 22. (3). 
DEBTOR, 

long been a general practice for him to do what, 145. (2). 
DECLARATION OF TRUST, 

useless when, 188. (5). 

when a term can become attendant by, 67. 
DECLARATION OF USE 

may be considered as what, when, 9. {g) 

incorrect to consider the modification as produced by, when, 36. 25. 

by baron and feme, peculiar anddeservmg attention, 106. (11). 

usual to make the cognizee join in, 122. (9). 
DEED, 

grant can only be, 1. 

bargain and sale for a year always by, 16. (12). 

usual to revert to the last purchase deed, when, 23. (5). 

cUuseof deeds, 33. (23).' 

a writing sealed and delivered is, 38. (30). 
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DEEDf-^eonHnued, 

deed indented may work estoppel, 8. (5) 74. 

executors may sell withoat, where> 112. 

oonveyance from oommisskmers of a bankropl most be by, 155. (3) • 

what things do not require to be transferred by deed, 210. 

▼endor retaining title deeds, purchaser should require what, 181. (10). And 
see Covenant. 
DELIVERY. — See p. 16. (12). And see Escrow. 
DEMANDANT, 

usual to make him what, 104. (2). 

use on a recovery derived oat of his seisin, 197. 

covenants should be entered into with, 202. (8). 
DEVISE, - 

what words create a tenancy in common in, 106. (8). 

that the executors shall sell lands, exemplifies what. 111. (1). 

by a married woman of a copyhold, 137. (1). 

admits the statute of uses, when, 206. (1). 

See Executory Devise. 
DISSEISIN, 242. 3. And see Feoffment. 
DOWER, 

bar of completely attained, how, 40. (33). 

by assignment of a term, 70. 

a mere right before assignment, 98. (8). (11). 

in tithes, 224.(5). 

not oot of an equitable interest, %4. (3). 

joint tenancy not subject to, 250. 

EASEMENT, 

an incorporeal hereditament, 209. 
ECCLESIASTICAL CORPORATION.— See Sole. 
EFFECTS 

held in a will to apply to what, 48. (49). 
ELEGIT, 

creditor enabled to sue oot, by what means, 145. (2). 
ENLARGEMENT, 

release by way of, 6. See also 242. 

ENROLMENT 

of bargain and sale ; see p. 197. 
ENTRY, 

cestuique use must make to maintain what, 16. (10). 

death of one of the parties to an exchange before, 19S. (2) . ; . < 

is requinte to perfect what, 240. (1). 

EQUinr, 

doctrines of, with respect to contracts, 25. (10). 

withrespect to tiie vendor's lien, 27, 28. (14). 

to errors in the description of parcels, 31. ^ 

tooutstuiding terms ; see 66. (19) # Pasaim, 
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EQUITY ^ continued, 
to notice, 70,71. 
to 8iib>coiitracts, 121. (7). 
to the application of piircha8e*xnoney, 122. (10). 
to sales under the decree of a court of, 128. (5). 
to cases in which the consideration fails, 144. (1). 
regards a mortgage as what, 188. (4). 

EQurry of redemphon, 

identical with what, 240. (1). 

should be conveyed how, ibid. 

what covenant the purchaser of, must enter into, ibid. (2) • 
ERROR 

in the description of parcels corrected, when, 31. 
ESCROW, 

doctrine with respect to, 17.(12). 
ESTATE, 

release by way of enlarging of, 6. 

only a legal vested estate required, where, 16. (10). 

effect of the possession, &c. of the legal estate, where, 28 — 64. (15). 65. 

(17)&69. 

clause of a// /A« ef^a/e, 32. (22). 

effect of confirming a particular tenant's estate, 33. ibid. 

limitation of, in the habendum, 34. 

more commonly modified by what, 36. 

effect of an equitable claimant acquiring the legal estate, 69, . 

of insolvent debtor, 161. 

lay impropriators may have any estate in tithes, 224. (5). 
ESTOPPEL 

is worked by a release if by deed indented, 8. (&) 74. 

what recital has been supposed to operate by, SO. (19). 
EXCHANGE, 

advantages of effecting, how, 193,4. (2). 

by lease and release, 194. 

necessity of the word eachang^ to confer what^ ibid. 
EXECUTORS AND ADMINISTRATORS, 

improper to omit an express nomination of, where, 42. 

unnecessary, when, 146. (5). 

may take as special occupant, when, 42. 

are bound by covenant, when, 43. (41). 

naked power in executors, 111. (1). 
EXECUTORY DEVISE.— Vid. 97. (4). 201. (2). 

what limitation is, 120. (5). 
EXECUTORY INTERESTS 

cannot be passed by lease and release, 6. 6* 

when destructible, 200, 201. (2). 
EXTINGUISHMENT, 

releaseoperatesby way of, where, 64. (14). , . 
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FEE, ESTATE 1N> 

limitation to the heirs alone, saflkient to pass, 43. (39) . 
FEME COVERT.— See Baron and feme. 
FEOFFMENT, 

original mode of conyeying what, 1. 

definitions of, 241 ; and see n. (c) ibid. 

its leading feature, 241, 2. 

effect of by tenant for life, 242. 

by tenant for years, ibid. 

with reference to the doctrine of disseisin, ibid. 

by cestuique trust of a term, 243. 

obserrations on the case of Doe v. Lynes, 243— 24l{. 

maybe adopted and relied oo, when, 260. (3). 
FINE. 

usual to make conuxee of, what, 104. (2). 

proclamations of not essential to what, 106. (10). 

usual to make the conuzee of join in what, 122. (9). 

deed is said to lead the uses of, when, 251. (6). 
See also Coonizee. 
FIXTURES. — See p. 145. (3). 
FRANCHISE, 

an incorporeal hereditament, 209. 
FREEHOLD, 

by implication of law in the premises, 34. (24). 4. 

cannot commence in fuiuro, 95. Ibid. 5. 

purchaser has immediate legal freehold where, 41. (33). 

aU that a tenant to the pnBcipe is required to take, 201. (5). 

tortiously acquired, and fine levied on, 243. 

conveyances requisite to pass, 254. (2). 

GRANT, 

remarks on the word, 206 — ^206. 

its prominent quality, 208. 

what species of subject-matter are transferable by, 208 — ^9. 

contradistinguished ftt>m a feoffkient, 242. 

HABENDUM, 

in bargain and sale for a year may be worded bow, 15. (9). 

office of, what, 34. n. (24) . 

void when, ibid. s. 1. 

good when, ibid. s. 2. 

countervails the premises, notwithstanding what, fliid. a. 3. 

prevails when, on what principle, ibid. s. 4. 

creates a freehold in futuro and nullifies ttte co nv eyance, when, 35. n. (24.) s. 5. 

observations on, with reference to bargains and sales, &c. ibid. 

grantee ought to be named in, 36. n. (25). 

generally true, what, ibid. 
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HABESDVM-- continued, 

comments on an observation of Mr. Preston, 36, n. (25.) 

not an essential clause, 220. (3). 
HEIRS, 

extension of a release to unnecessary, when, 29. (15). 

only word on which the law lays stress, where, 43. (39). 

not bound by covenant, where, 43. (41). 
HEREDITAMENTS, 

what may be the subject of a lease and release, see Lease and Release. 

largest expression of what, 25. (8). 

word hereditament will include rectory, &c 166. (2). 

incorporeal, 208. 

what bears no analogy to, 210. 
HUSBAND.— See Baron and Feme. 

IMPROPRIATORS. — See Lay. 
INDEMNITY, 

purchasers of reversions and equities of redemption are compellable to give 
what, 236, 7. (7). 240. (2). 
INFANT, 

trustees compellable to convey how, 170. (1 ). 
INROLMENT, 

within 6 lunar months, requisite to what, 197. 
INTEREST, EXECUTORY. 

how transferable, 122. (8). 

JOINT-TENANCY, 

leaning in favour of, has ceased to operate, 106. (8) . 
JUDGMENT, 

docketing of, not notice, 71. 

LAY IMPROPklATORS, 

estates iu tithes are alienable by, how, 223. (1). 
may have what, 224. (5). 
LEASE AND RELEASE, 
origin of, 2. 

divide our attention into what, 2. 

with relation to the bargain and sale for a year, see Bargain and Sale. 
lease for a year no way resembles what, 3. 
conclusions from the present nature of the bargain and sale, 3. 
with respect to the parties, 3. 
who may be bargainors, 3. 
who may be grantees in, 3, 4. 

the only peculiar disqualification of a grantee, what, 4. 
whether corporations can convey by, see Corporation. 
tenants in tail and tenants for life may, 5. 
toAa/ may be conveyed by, 5. 
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LEASE AND RELEASE--' continued, 

any incorporeal hereditament in esse, 5. 

proper to convey reversions and vested remainders by, 6. 

contingent and executory interests not transferable by, 6. 

release by way of what, 6. 

denomination of, supposes what, 7. 

it requires words of limitation in order to what, 7. 

works of itself no estoppel, 7. And see Estoppel. 

ii innocent in its operation, 8. 

in which it agrees with what assurances, 9. 

how it may acquire a tortious operation, 9. 

whether there can be a resulting use on, 9, 10. 

release always dated when, 22. 

number of ordinary parties, 23. 

arrangement of them, 23. 

^eed, with the word release only, may operate as a grant, 29. 

is proper for the transfer of an equity of redemption, when, 240. (1.) 

may be contained in what, 254. (2). j 

LEGACIES, 

are incumbrances, where, 122. (10.) 
LEGAL ESTATE. 

person having must make the bargain and sale for a year, 64. (15.) 

continuance of, is a consequence of what, where, 63. (10.) 

term in the trustee is, where, 69. 

acquisition of, without an equality of equity, ibid. 

of the trustee possesses the same legal properties as what, 82.' (6.) 
LETTERS PATENT, 

should be alluded to when, 223. (2.) 
LIMITATION, ] 

words of, requisite where, 32. (2i2.) 43. (39.) : where not, 41. (34.) j 

of estate, general observations with respect to, 34. 

in the habendum, when valid, when void.— See Habendum. 

on what words of, the law lays stress, 43. (39.) 

subsequent to a fee allowed under what doctrines^ 44. (44.) 
LIVERY OF SEISIN 

formed the essence of what, 1. 

is the ordinary characteristic of what, 91. (5.) 
in deed, is performed how, 151. (7.) 
in law, is what, ibid.— See Attorney. 

MARRIED WOMEN.— See Baron and Feme. 
MAYOR, 

of a corporation cannot do what, 236. (4.) 
MERGER, 

of the equitable interest of a term, effect of, where, 66 7 
equitable merger complete, when, 68. 
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MERGER — con/iiMfei;. 

qualified of legal estates where, 68. * ^ 

general principle on which the doctrine depends, 83. (11.) 

remarks on, ibid. 
MONEY, 

what release of, not conclasive in eqaity, 27. (14.) 

purchaser a trustee of for the vendor, where, ibid. 

of the vendor's lien, ibid. 28. 

where the receipt in the body of the conveyance does not estop at law, 
ibid, 29. 

purchaser is bound Co see to the application of, where, 82. (3.) 

the payment of, with respect to sales onder the authority of coorti of 
equity, 128. (3.) 
MORTGAGE, 

when equitable only, whether prevailed ag^st by the vendor's lien* 27^ 28. 
MORTGAGEE, 

obliged to enter into what covenant, 65. (16.) 

may done make a good title under what, 138. (3.) 
MORTGAGOR, 

expedient to make him concur in what, 63. (8.} 

NOTICE— See JudomeiOt. 

of the non-payment of purcliase money, 27. (14.) 

implied when, ibid. 

doctrine of withTeference to the assignment of terms^ 89 — 75. 

what constitutes notice,* 70^ 71. 

OCCUPANCY, 

of what there could not, at the common law, have been any, 42. (36.) 
OCCUPANT, 

whether trustee's executor can take as, under what limitation,, ibid. 
OFFICES OF TRUST, 40^ 

inalienable unless when, 209. 
OPERATIVE WORDS, 

the reason for using a number of them in a release in fee has ceased, 29. (16.) 

PARCELS, 

how described in the bargain and sale for a year, 14. (6.) 

in conveyances in fee introduced where, 30. 

things intended to be conveyed should be mentioned, how, 31. 

general observations, 31, 32. 

effect of the words " more or less," 32. 

as to the sweeping dause in recovery deed, see 201. (4.) 

repetition of proper when, 250. (4.) 
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PROCLAMATIONS, 

not essential to what, 106. (10.) 
PURCHASjplR.— See Money. 

subsequent conveyance to subverts what, 24. (7.) 

vendor has what equity against, 31. (20.) 

with respect to the mode of barring his wife's dower, 40. 33. 

to what covenants entitled, 44. (43.) ^ 

with respect to the doctrine of outstanding terms, 70. 

obliged to look to the iq^pUcatioD of Ihs njion^ wh!e^^ 82. (3.) 

under the authority of the courts of equity, 128. (3.) 

mortgagee may make a good title to, under what, 138. {3.) 

is entitled to a specific performance of bis contract npt^nU^standing lyrhat, 

144. (1.) 
is not made to indemnify the vendor when, 146. (6.) 
where he canno^ obtain the fiitle deeds is (entitled so what^ 181. (10.) 

RECEIPT.-«ee27. 
RECITALS, 

object of them, 23. 

not necessary but expedient, 23. 

relation of the doctrines of equity to, 23. 

what recital, though usual^ is immfiterial, 26. (11.) 

of the bargain and sale for a year what, 30. (19.) 

how several distinct titles should be recited, 62. (3.) 

what are termed consequential, 64. (11.) 

of the probate of a will, 82. (4.) 

of the creation and devolution of a term; 83. (1.0.) 

object of reciting the last purchase deed> 23. (5.) 

of chancery proceedings, 128. (2.) 

of the limitations of a will, 137. (2.) 
RECOVERY, 

will be void unless what, 197. 

suffered by tenant in tail destroys what, 200. (2.) 

demandant in. — See Demandant. 

is as necessary to bar an equitable as a legal estate tail, 206. (3.) 
RECOVERY DEED.— See Prjecipe. 

by bargain and sale, 196. 8. 

never fewer than three parties to, 200. (1.) 

sweeping clause in, 201. (4.) 

habendum in, ibid. (5.) 
REDDENDUM, 

omitted where, 15. (9.) 
RELEASE.— See Lease and Release. 

extension of to the heirs of the releasee, where, unnecessary, 29. 

operates by way of extinguishment where, 98. (11.) 
REMAINDER.— See Contingent Remainder. 

vested remainder may be conveyed by lease and release, 6. 

T 2 
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STATUTES, 

4 & 5 Anne. c. 16. p. 1. 

27 Hen. 8. c. 10. of uses, 2. ]96. 

27 Hen. 8. c. 16. of enrolments, 2. 16. 154. 

29 Car. 2. c. 3. of frauds, 16. 42. 

27 Eliz. c. 4. s. 2. of fraudulent conyeyances, 24. 

3 6. 4. c. 31. s. 3. & 6 6. 4. c. 16. s. 77. of bankruptcy, 38. 

29 C. 2. c. 3. of frauds with respect to occupancy, 42. 

46 6. 3. c. 135. of bankruptcy, 71. 

19 6. 3. c. 56. s. 13. of auction duty, 128. 

3 6. 4. c. 39. of warrants of attorney, 145. 

7 & 8 Wm. 3. of mortmain, 150. 

6 6. 4. c. 16. of bankruptcy, 154, 5. 

1 R. c 1. of uses, 160, 243. 

1 6. 4. c. 119. 5 6. 4. c. 61. 3 G. 4. c. 123. 7 G. 4. c. 57. of insolvent 
debtors, 160, 161, 2. 

1 Eliz. c. 19. 13 Eliz. c. 10. of ecclesiastical corporations, 236 

14 G. 2. c. 20. s. 2. of conmion recoveries, 200. 

32 Hen. 8. c. 34. s. 2. of assignees of reversions, 236. 
SURRENDER OF A TERM, 

expression of intent in, 83. (13.) 

words of assignment are added to, when, 86. (1.) 

of an estate for life does not require livery, 91. (5.) and see Terms. 
OF COPYHOLDS, 

devisee is in by, 137. (1.) 

is dispensed with, where, ibid 

great advantage of accompanying by what, 138. (8.) 

TAIIr-See Recovery. 

under what limitation an estate tail only passes, 206. (2.) 
TENANCY IN COMMON, 

made in a will by the word equally, 106. (8.) 
TENANT TO THE PRffiCIFR— See Prjecipe. 
TENANT RIGHT OF RENEWAL. 171. (5.) 
TENANT AT WILL, 

cestuique trust is, 245. 

consequence of, ibid. 246. 
TERM, 

what is invariably created in a bargain and sale to ground a release, 15. (9.) 

outstanding, see 66 to 76. 

should be assigned by a different deed, where, 65. (18.) 

doctrine of, examined, 66, (19.) 

result of the attendancy of, ibid. 

not attendant where there is no equitable merger, ibid. 

inheritance on which it attends real assets, 67. 

term itself is personal assets, when, ibid. 

trust of, when attendant, must be devised, how, ibid. 
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USE — continued, ■...'; 

» effect of inct^Mcity to ttand Mind to^ 4. 

how far the words of the statute extend to corporations^ iMd. 

whether tenant in tail can stand seised to, 5. 

seisin to uses becomes what, 12. (1.) 

an effect of the genet'al ibU^oddction of releases to uses, 33. (23.) 

habendum is itself the futirte lifisitatiOB of when, 35. 5» 

in #hat ckses the tfstal^ is modified by a dedaratioa of, 36. (25.) 

to bar dower, 37 to 43. 

application of the statute to what limitation, 41. (35.) see also 206. (10 

iHietfaer «^r ttetesmtf to mate tin gnmtee to, a party to k aobse^aent 
conveyance, 51. 

effect of the words equally to be divided in a conveyance to, 106. (8.) 

rules with respect to a direction or declaration of, by baron and feme, 
106. (11.) ^ 

declaration of use discriminated from an appointment, 173. 

is raised by the execution of a power in a conveyance to, 180. (5.) 

no necessity to declare the use, where, 188. (5.) 

statute of, does not extend to copyholds, 188. (2.) 

doctrine of, with reference to exchanges. — See Exchange. 

nature of a declaration of, in a bargain and sale to make a tenant to the 
preecipe, 197. 

nature of the use raised by the recovery deed before the recovery is suffer- 
ed, 202. (8.) and see Fine. 

what devise admits the statute of, 206. (1.) 

when the grantee is not in by way of, ibid. 

tithes are within the statute of, 224. (5.) 

a pew might be conveyed to, where, 255. (5.) 

WARRANT OF ATTORNEY, 

general practice with respect to, 145. (2.) 
WARRANTY, 

enables the vendor to retain the muniments, 33. (23.) 

is not involved in the expression reasonable assurance, where, 49. (54.) 

express negation of, omitted where, 170. (4.) 

no fear of, where, 150. (3.) 

what word makes an implied warranty in the conveyance of a freehold, 
251. (5.) 
WILL, 

effect of the express mention of, in the creation of a power, 38. (30.) 

extension of the power to, is what, 39. ibid. 

correct mode of reciting the proof of, 82. (4.) 

what words make a tenancy in common in, 106. (8.) 

when it operates as an execution of a power, 119. (1.) 

annexation of the codicil to, 121. (6.) 

admits the operation of what QtatUte^ 206. (1.) 

tenant at.^-See Tenant. 
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AN ESSAY on the DOCTRINE of REMAINDERS, and, 
as collateral and subordinate topics, of Executory lamita- 
tions. By William Floy£H CaRNisH, Esq. Barrister 
at Law. Price 9s, boards. 

This Essay contains a full enquiry into the abstract nature of a Remain- 
der, without reference to its vestedness or contingency. This examination 
embraces many interesting topics never before brought together. It treats of 
"vested Remainders ; a branch of the doctrine which, it is believed, no modem 
treatise has hitherto discussed in detail. 

REMARKS on the EXPEDIENCY of FRAMING a 
NEW CODl^ of LAWS for REAL PROPERTY. By 
a Barrister of the Inner Temple. Price 2s. 

An ANALYSIS of the LAW of REAL PROPERTY ; on 
a large sheet, coloured. Price 5s. 

A DIGEST of the LAW OF ELECTIONS, containing the 
Proceedings at Elections for all places in !&igland, Ireland, 
and Scotland, with the Qualifications of Voters for the re- 
spective Counties, and an Appendix of Penalties, to which 
Returning and other Officers are liable. By Daniel Lis- 
ter, Solicitor. Price 7s. 

A TREATISE on the LAW and PRACTICE of DE- 
MURRER, to Pleadings and Evidence ; of Bills of Excep- 
tions ; Wager of Law ; and Issue and Trial by the Reconl. 
As also the Law and Practice as to Amendments ; Motion 
in arrest of Judgment ; Judgment non obstante veredicto, 
and Judgment quod partes replacitent ; in personal actions. 
With copious Precedents from the most approved Forms, 
By George Barclay Mansel, Esq. of the Middle 
Temple, Special Pleader. 

PEEL'S ACTS, with the Forms of Indictments, &c and the 
Evidence necessary to support them. By John Frede- 
rick Archbold, Esq, of Lincoln's Inn, Barrister at Law, 
Price lds« 6d, boards. 
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A COLLECTION of the LATE STATUTES, passed for t^e 
Administration of Criminal Justice in England, comprising 
7G. IV.C.64. 7&8G.IV. c. 18.27.28.29. 30. 31. with 
Notes, Forms, and a copious Index. The 2d edition cor- 
rected and enlarged. By Johv Tiod Pratt, Esq. Barrister 
at law. Price 5«, boams. 

THE OFFICE OF CONSTABLE : containing the LAWS 
relating to the Office of High, Petty, and Special Constables, 
HeadboroughSy Borshoiders, Tithmgmen, and Watchmen ; 
with an account of their institution and euppointment ; direc- 
tkms for their conduct* and the law relative to their pro- 
tection in those cases where they have, through error, ex- 
ceeded their authority. By J. W. Willcock, Esq., Bar- 
rister at law. la $vo. price 1$. boards. 

A PRACTICAL TREATISE on ARCHITECTURAL JU- 
RISPRUDENCE ; in which the principal Laws, Customs, 
Constitutions, Civil and Ecclesi^tical, which relate to 
Buildings, are collected from the best Authorities. By 
James I. Elhes, M.R.T.A. Architect and Surveyor of 
BuOdings, Author of "The Law of Dilapidations," &c. In 
Svo. price 12«. boards. 

THOUGHTS on the Present State of the LAW of ARREST 
and IMPRISONMENT for DEBT,— Origin and Progress 
of the Law, — Arrest lor Debt not known till nearly three 
Centuries afW the Conquest, — Present Sys,teqi of Arrest 
before Judgment not founded in Law, — Defects in the Sys- 
tem, — Policy of its Continuance, — Suggestioos for its Im- 
|»x>¥eineBC. By a Barrister at Law. Price 2s* 

FORMULARIES; or, THE MAGISTRATE'S ASSIST- 
ANT : being a Collection of Forms which occur in the 
daily practice and duties of a Justice of the Peace out of 
Sessions. By William Robinson, Esq. LL.D. of the 
Middle Temple. In 2 vols, price 1/. 16s. boards. 

These Precedents of Forms are intended as an appendage to << The Ma- 
gistrate's Pocket-Book," and will be found useful to Justices of the Peaces 
Vestry Clerks, Justices* Clerks, and Parish OBiceis. 
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Law Books pubiUhed by W. Benning. 

A LETTER to the MEMBERS of the NEW PARUA- 
MENT on the DEFECTS in the GENERAL and 
STATUTE LAW, which require the Revision of the Le- 
gislature, particularly such as relate to the office of Justice 
of the Peace ; and pointing out those to be found in the lead- 
ing Statutes; with suggestions of a course of proceedings ji| 
calculated to render them more useful and efficient. By 
Isaac 'Espinasse, Esq. of Gray's Inn, Barrister at Law, 
and an Acting Magistrate for the County of Kent. Price 2s. 

A REPORT of the CASE of the COUNTY of DUBLIN 
ELECTION, before a Committee of the Horwe of Com- 
mons, March 1827. With Notes. By James 'Swinasse, 
Esq. of Gray's Inn. Price 3s. 

The Author has endeavoured to report with accuracy and fidelity the deci* 
sions of the Committee, and commented on them occasioBaHy, where .any de - 
cisions at law were to be found bearing on the several points. 

A DIGESTED INDEX to aU the REPORTS of CASES 
aigued and determined in the House of Lords and the se- 
veral Courts of Common Law, from Michadmas Term, 1756, 
to Trinity Term, 1826. By S. B. Harrison, Esq. Bar- 
rister at Law. In 2 vols. 8vo. price 21. lOs. boards. 

REPORTS of CASES heard and decided in THE HOUSE 
of LORDS, on APPEALS from the Courts of Equity, and 
on Writs of Error in England and Ireland, with an Appen- 
dix of the Cases upon Appeals and Writs of Error from the 
Superior Courts of Scotland. By Richard Bligh, Esq. 
of the Inner Temple, Barrister at Law. Vol. I. part I. of 
a new series, price 9s. sewed. Part II. is in the Press, and 
will be published shortly. 

THE LAW OF MUNICIPAL CORPORATIONS; to- 
gether with a Brief Sketch of their History, and a Treatise 
on Mandamus and Quo Warranto. By J. W. Willcock, 
Esq. of the Inner Temple, Barrister at Law. In Bvo. price 
18s. boards. 



f, law Books puUuked hy W. Sennmg. 

A TREATISE on the EXPOSITION of WILLS and 
LANDED PROPERTY. By James Ram, Esq. Bar- 
rister at Law. In 8yo. price 10s. 6d. boards. 

AN ESSAY ON DEVISES. By J. J. Powell, Esq. 
Barrister at law. Third Edition, with copious Notes, and 
an Appendix of Precedents ; bIbo a Treatise, on the Con- 
truction of Devises. By Thomas J arm an, Esq. Barris* 
ter at law. 2 vols. Svo. price 2/. S$. boards. 

REPORTS OF CASES ai^ed and determined in the 
COURT of EXCHEQUER and EXCHEQUER CHAM- 
BER, >at Law, in Equity, and in order. By E. Young, 
Esq. and J. Jervis, Esq. Barristers at Law. Vol. I. 
price 1/. 9s. 6d. sewed. 

These Reports will be continaed regularly. 

THE CODE NAPOLEON, or. The French Civil Code, 
literally translated from the original and official Edition, 
published at Paris, in 1804. By a Barrister of the Inner 
Temple. Royal Svo. Price 1/. Is. boards. 



LAW BOOKS PREPARING FOR PUBUCATION. 



A COLLECTION of all the STATUTES of Practical 
Utility in the administration of Civil Justice, alphabeticaUy 
arranged, with Notes. By J. Chittt, Esq. Banister at 
Law. 

PRECEDENTS in CONVEYANCING, as practised in 
England, Wales, Ireland, and the British Colonies. With 
'n)ebretical and Practical Notes. In four vols, royal Svo. 
By W. P. Carter, x>f Lincoln's Inn, Esq. Barrister at Law. 

A TREATISE on the POOR LAWS. By Sir Gre- 
gory Lewim, 
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